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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
Jon Jones, Gina Carano, Frankie Edgar, Matt Hamill,
Brian Stann, Zuffa, LLC d/b/a Ultimate Fighting
Championship, Don Lilly, Shannon Miller, Danielle
Hobeika, Beth Hurrle, Donna Hurrle, Steve Kardian,
Joseph Lozito, Erik Owings, Chris Reitz, and Jennifer
Santiago,
Plaintiffs,

No. 11 Civ. 8215 (KMW)(GWG)

-againstEric T. Schneiderman, in his official capacity as
Attorney General of the State of New York,

FIRST AMENDED
COMPLAINT

Defendant.
Plaintiffs, on knowledge with respect to their own acts, and on information and belief
with respect to all other matters, challenge the constitutionality of New York’s law regarding the
performance of “combative sport” and allege as follows.
I.
INTRODUCTION
1.

Mixed martial arts is one of the fastest growing spectator sports in the United

States. Mixed martial arts involves bouts between highly trained athletes skilled in various
martial and combat arts, including karate, jiu-jitsu, boxing, kickboxing, grappling, judo, Muay
Thai, and freestyle and Greco-Roman wrestling. Mixed martial arts matches promoted by the
Ultimate Fighting Championship® (“UFC”), the world’s largest professional mixed martial arts
promoter, regularly fill the nation’s—and indeed, the world’s—largest arenas. The viewership
of mixed martial arts on network and pay-per-view (“PPV”) television now far outstrips that of
professional boxing and wrestling. Professional mixed martial arts made its debut on prime time
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network television in 2008, with CBS’s live broadcast of fight cards by mixed martial arts
promotion EliteXC. Live UFC bouts can now be seen regularly on network television alongside
professional baseball, basketball, and football, as a result of a multiyear deal reached between the
UFC and FOX Broadcasting Company. UFC reaches half a billion homes worldwide and can be
seen on some form of television in 155 countries and territories in 22 different languages.
2.

Originally sensationalized in the early 1990s as a “no holds barred” fighting

spectacle, mixed martial arts has evolved into one of the most highly regulated and controlled
professional sports. Mixed martial arts events promoted by the UFC adhere to a set of rules
utilized and enforced by most states in the country (and many countries in the world)—the
“Unified MMA Rules.” Mixed martial arts performed under the Unified MMA Rules, or similar
rules, whether the fighters are compensated or not, are referred to in this Complaint as “Unified
Rules MMA,” or simply “MMA.” “Professional Unified Rules MMA” or simply “Professional
MMA” refers more specifically to those MMA fights between fighters who are compensated for
their matches.
3.

Professional MMA has experienced a meteoric rise in popularity. Professional

MMA fighters grace the covers of mainstream magazines and star in popular home video
workout programs. Mixed martial arts is the subject of major motion pictures such as Warrior
and the upcoming Here Comes the Boom. The UFC is sponsored by the likes of the United
States Marine Corps, Harley-Davidson, and Dodge. Mixed martial arts appeals to fans of nearly
every age and demographic, and its influence is widespread. Professional athletes in other sports
incorporate mixed martial arts into their training regimens, citing the physical benefits but also
the mental toughness that mixed martial arts builds. Mixed martial arts techniques and training
are taught to members of our nation’s military and law enforcement officers. Mixed martial arts
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programs have sprung up to help stop bullying against students and instill confidence in them
and to steer kids away from gangs and other at-risk behavior.
4.

Despite the huge popularity of mixed martial arts across this country and

throughout the world, Professional MMA matches have long been believed to be illegal in the
State of New York under New York’s ban on certain “combative sport.” See N.Y. Unconsol.
Law § 8905-a(2) (the “Professional Combative Sport Ban” or the “Ban”). Plaintiffs call the Ban
the “Professional” Combative Sport Ban because by its terms the Ban applies only to
“professional” matches or exhibitions. Plaintiffs say “have long been believed” because—as
detailed below—events occurring since the filing of the original complaint in this case (the
“Original Complaint”) call into question the scope of the Ban, that is, to what it applies and how
it works. This lawsuit challenges the constitutionality of the Professional Combative Sport Ban
to the extent it prohibits MMA, including Professional MMA, or activities taken to support or
promote MMA.
5.

New York’s Professional Combative Sport Ban was adopted in 1997, at a time

when mixed martial arts was in its infancy, had few rules, and was prohibited in many other
states. Today, MMA, including Professional MMA, is common and lawful in virtually all of the
United States, as well as in numerous countries worldwide. Medical experts concur—based on
studies and data—that MMA is as safe as or safer than many sports that are not only legal in
New York, but are wholly unregulated and often actively promoted by the State. (Infra §5.)
These include football, ice hockey, downhill skiing, rodeo competitions, and equestrian sports.
In addition, New York actively promotes its successful boxing industry, and regulates it,
although regulated boxing is less safe than MMA. Indeed, the individual martial arts that

ny-1059083

3

Case 1:11-cv-08215-KMW Document 34

Filed 09/24/12 Page 4 of 178

comprise MMA are apparently legal and performed regularly in New York. Paradoxically, it is
only their combination that is banned (and, apparently, only sometimes).
6.

Former critics of mixed martial arts have changed their views in light of the

realities of present-day MMA. There is great enthusiasm for Professional MMA throughout
New York—from politicians, public figures, business owners, venues like Madison Square
Garden, and members of the public. Yet, despite repeated passage of a repeal by the New York
Senate and broad support in the State Assembly, attempts to overturn the Ban cannot make it to
the floor of the State Assembly for a vote.
7.

Not only does the Professional Combative Sport Ban put New York at odds with

almost every other state in the country, it is incongruous even within the State. Professional
MMA is widely available throughout the State on television, and countless New Yorkers of all
ages watch it. It is only “live” Professional MMA (and, as discussed below, various activities
associated with “live” Professional MMA) that appears to be banned in New York. Tens of
thousands of children and adults train at New York’s many mixed martial arts gyms and schools.
Leading fighters train here. The plain language of the Ban appears to permit non-“professional”
mixed martial arts matches (whether they follow the Unified MMA Rules or no rules at all), and
such matches have occurred and are occurring in New York, sometimes with careful attention to
the safety of the participants and sometimes with little regard at all. And “professional”
“combative sport” matches occur in New York, including some that involve the mixing of
martial arts.
8.

New York’s extraordinarily broad Professional Combative Sport Ban applies not

only to live matches and exhibitions, but it also bans any speech or activity that in any way
“advances” or leads one to “profit[] from” “combative sport.” N.Y. Unconsol. Law § 8905-a(3).
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Within its broad net, the Professional Combative Sport Ban potentially ensnares many existing
New York businesses such as mixed martial arts gyms and vendors of mixed martial arts
equipment and related merchandise. Read literally, the Ban applies to numerous acts of
protected speech including media broadcasts and coverage of Professional MMA.
9.

When the Ban went into effect in New York, it was aimed at mixed martial arts as

it then existed, and it was justified based on antipathy to the supposedly “violent” message of
mixed martial arts. The legislative history and debate surrounding the Ban are replete with
condemnation of the “bad” message sent by mixed martial arts.
10.

Even if violence were the message of mixed martial arts, the Supreme Court has

made clear that banning MMA, or anything that promotes it, for that reason is a patent violation
of the First Amendment. See Brown v. Entm’t Merchants Ass’n, __U.S.__, 131 S. Ct. 2729
(2011). But as its professional participants and millions of fans would explain, this justification
for the Ban misconceives the message of mixed martial arts entirely. While there surely are
spectators who watch solely because of what they perceive as “violence,” countless fans watch
Professional MMA because of its excitement as entertainment and because of the variety of
positive messages conveyed. MMA is part sport and part theater. (Infra § VII(B).) When asked
why they watch Professional MMA, viewers commonly point to the technical skill and artistry of
the fighters, the excitement of the competition, the respect between opponents, and the courage
and determination to win that fighters display. (Infra § VII(C).) It is unfathomable that in a
world drenched in violence—from first-person shooter video games, to violent movies, to violent
lyrics in pop music, to graphic network news—the New York legislature singled out professional
combative sport—most notably Professional MMA—as the one thing it believes sends an
impermissible message.
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The Ban violates numerous provisions of the United States Constitution,

including the First Amendment, Equal Protection Clause, Due Process Clause, and Commerce
Clause. The Ban limits the liberty of those who would, but for the Ban, attend Professional
MMA events, as well as those who train in MMA and want to exhibit their skills before a live
crowd. Indeed, for the many New Yorkers who devote endless hours to training in MMA and
who cannot afford to displace their homes and families to fight elsewhere, the Ban presents a
serious infringement of their rights.
12.

The unconstitutionality of the Ban is compounded by the fact that it is not at all

clear what conduct the Ban permits or prohibits. The scope and meaning of the Ban have been a
mystery to regulators as well as those regulated throughout the life of the Ban. The Ban makes
unlawful “combative sport,” which it defines as “any professional match or exhibition other than
boxing, sparring, wrestling or martial arts wherein the contestants deliver, or are not forbidden
by the applicable rules thereof from delivering kicks, punches or blows of any kind to the body
of an opponent or opponents.” N.Y. Unconsol. Law § 8905-a(1)-(2). The Ban, however, does
not define “professional,” “match,” “exhibition,” or “martial arts,” and regulators have adopted
shifting, uncommon, and inconsistent understandings of these terms since the Ban was enacted.
13.

As is evident, the Ban exempts “boxing, sparring, wrestling” and “martial arts.”

The first three of these activities are defined by and regulated by the New York State Athletic
Commission (the “Athletic Commission” or “Commission”). As for “martial arts,” the Ban
defines them to “include” “any match or exhibition sanctioned by” a list of exempted
organizations. Thus, the Ban does not define in any way what else besides matches or
exhibitions “sanctioned by” the exempted organizations is a “martial art” permitted by the
statute. The Ban gives absolutely no clue as to what specific conduct is permissible (or banned).
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Rather, it allows any conduct “sanctioned by” one of these organizations, which includes a broad
and uncertain swath of activities. (Infra § VI(C).)
14.

In recent months, dramatic changes have occurred that call into further question

the meaning of the Ban. These changes apparently were prompted by the filing of the Original
Complaint, forcing Plaintiffs to litigate on ever-shifting ground. In response to the Original
Complaint, State officials have re-interpreted the Ban in important ways. And those
interpretations have caused numerous and proliferating combative sport events to occur in New
York.
15.

First, Defendant Attorney General and the District Attorney of Manhattan

announced that “amateur” mixed martial arts are lawful in New York. This is a plain change of
position because the Athletic Commission has long shut down such events. Since that
announcement, the Athletic Commission has taken the position that amateur mixed martial arts
events are lawful—and such events are occurring with regularity in New York—some with
careful safety supervision by the promoters, and some with plainly insufficient regard for safety,
endangering the lives and well-being of New Yorkers. As the coach of one upstate MMA team
recently explained regarding amateur MMA in the State today, “It looks like it did ten, fifteen
years ago. It’s the Wild West up there.”1
16.

Second, the Attorney General has made clear that the organizations (and,

apparently, their successors) permitted to sanction “martial arts” under the Ban can in fact lend
their imprimatur to Professional MMA events in New York before live audiences. In their
response to the Attorney General’s First Motion to Dismiss, Plaintiffs questioned how events like

1

Jim Genia, What the Heck Is Going on in New York? MMA’s Legal Gray-Area in the Empire State,
CagePotato.com, http://www.cagepotato.com/what-the-heck-is-going-on-in-new-york-mmas-legal-gray-area-in-theempire-state/ (Sept. 19, 2012 02:00 PM).
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“Muay Thai at the Mecca,” a professional combative sport event involving what is a mixed
martial art—Muay Thai—could be occurring lawfully in Madison Square Garden despite the
Ban. In his reply brief, the Attorney General stated:
Why plaintiffs believe Muay Thai is “not exempted from the Ban”
is unclear, since exempted “martial arts” are defined as “any
professional match or exhibition sanctioned by any” of the listed
organizations. The proposed Muay Thai event appears to confirm
that the 1997 Legislation provides a procedure by which a sport
claiming to be a “martial art” or to have similar characteristics can
enter the New York market under the sponsorship of a listed
organization. The UFC has apparently decided not to even explore
this path, preferring an all-out attack on the statute, but the
procedure’s availability shows the legislature’s reasonable intent in
1997 to allow for future flexibility.
(ECF No. 26 at 6.)
17.

Unbeknownst to Plaintiffs, the Attorney General was right: “professional”

“combative sport” events have been occurring in New York under the sanction of an
organization exempted in the Ban, and regulators have taken no action, apparently deeming these
combative sport events lawful. The organization that has been allowed to sanction events in
New York since at least 2002 is the “WKA.” The “WKA” bears little relationship to the “WKA”
at the time the Ban was passed. Then, the WKA was the World Karate Association; it
sanctioned karate. Today, the WKA is the World Kickboxing Association, and, among other
things, the WKA sanctions kickboxing and Muay Thai, both of which are not only “martial arts”
in ordinary parlance, but “mixed” martial arts as well. These events have taken place in large
popular venues, such as “Muay Thai at the Mecca” at Madison Square Garden and “Battle at the
Beacon” at the Beacon Theater. And apparently lower-profile sanctioned “professional”
“combative sport” activities have been occurring for years. Plaintiffs believe the Athletic
Commission has long been aware of this, and lent its approval.
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Moreover, Plaintiffs believe all the exempted organizations in the Ban that

technically could begin sanctioning professional martial arts and mixed martial arts today are
defunct, except the WKA and one other organization (the Professional Kickboxing Association,
formerly the Professional Karate Association). As a prominent MMA journalist asked recently,
referring to the spate of mixed martial arts now occurring in the State, “What the heck is going
on in New York?”2
19.

Plaintiffs thus reasonably conclude that although the scope of the Ban is vague

and ambiguous, Professional MMA may occur in New York, so long as it is under the auspices
of one of the Ban’s exempt organizations or its successor. If this were the case, then Plaintiff
UFC would promote such an event. But instead, the state of affairs in New York described
below both emphasizes the inherent vagueness of the Ban—a statute with criminal penalties—
and underscores the extent to which the Ban is wholly irrational. It is at best opaque what the
Ban allows and criminalizes. Whatever it is, it apparently changes at the whim of Commission
officials. (Infra § VII.) What is clear, however, is that New York has itself declined to regulate
and ensure the safety of Professional MMA in the way that the vast majority of states in this
country (and countries in this world) do, but apparently allows such events to occur nonetheless
under the imprimatur of organizations located out of state (and in some cases, out of this
country) with—as best as Plaintiffs can tell—no formal regulation by the Athletic Commission
or any other state agency. There can be no rational support or basis for this situation or the Ban.
II.
JURISDICTION
20.

This case arises under the Constitution and laws of the United States. Jurisdiction

is predicated upon 28 U.S.C. § 1331. The various causes of action arise under 42 U.S.C. § 1983.
2

Genia, supra note 1.
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Defendant is an official acting under color of New York law, charged with violating the
constitutional rights of the Plaintiffs. Plaintiffs seek a declaration that New York’s live
Professional Combative Sport Ban violates the Constitution, an injunction against enforcement
of the Ban, and attorney’s fees and costs pursuant to 42 U.S.C. § 1988.
21.

Venue is proper in this court pursuant to 28 U.S.C. § 1391.
III.
MMA AND THE BAN

A.

Early History of Mixed Martial Arts

22.

Mixed martial arts has deep roots. Its historical origins can be traced back to the

ancient sport of pankration, part of the Greek Olympics in 648 B.C. Pankration combined
boxing, wrestling, and fighting with the feet, much like modern Professional MMA.
23.

Mixed martial arts is derived from traditional martial arts. These martial arts have

been inextricably intertwined with expressive culture for at least the past five thousand years.
The term “martial art” is the common English translation of the Japanese budo (bu = war,
martial + do = path, way). The concept of “path” or “way” is related to the Chinese notion of the
Tao/Dao—the core image of Taoism, a philosophy that advocates a lifestyle in harmony with the
natural order. As developed in Japan and transmitted to the West during the late nineteenth
century, the martial arts that make up mixed martial arts have been understood to allude not only
to technical combat skills, but to moral, spiritual, and social codes, as well.
24.

Various expressive genres have utilized martial arts to transmit the core values of

society, mark moments of significance to the community, and commune with higher powers.
For example, in some indigenous cultures, horticulturalists wrestle in the fields before or after
harvests. Victory in these matches is incidental. The matches serve as prayers to the powers that
invigorate the soil. Moreover, these indigenous tournaments are more than agrarian rites or
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martial competition. They also provide opportunities to establish social bonds and celebrate
physicality. Even those martial arts that, like contemporary MMA, exist as discrete events (for
example, Southeast Asian Silat or South Asian Kalaripayattu) maintain close ties with dance and
the quality of a player’s ability is judged both in terms of aesthetic criteria and martial
effectiveness. Muay Thai, an art that is integral to contemporary MMA, is traditionally
performed to musical accompaniment, and the boxers perform a dance, or ram muay, prior to a
contest.
25.

In the late nineteenth and early twentieth centuries, competitions were held

between fighters of different disciplines, such as boxing and wrestling, to determine which
fighters and methods were superior. For example, style vs. style “mixed matches” were held
between American or European boxers and Japanese wrestlers trained in judo, jujutsu, or sumo.
Similarly, “culturally mixed” martial arts contests, such as Japanese vs. Western styles of
wrestling, developed. After World War I, interest in these types of multidisciplinary matches
waned as boxing became more popular in the United States. Nonetheless, “mixed” martial arts
continued to be practiced throughout the United States and the world. The legendary martial
artist Bruce Lee combined—or mixed—a variety of martial arts to create his famous martial
concept, Jeet Kune Do, a predecessor to contemporary MMA, for Lee refused to limit himself to
any single style of martial arts. Lee’s fighting was considered revolutionary in its fusion of
different martial arts styles at a time when cross-training in different martial arts was taboo. On
the expressive message of martial arts, Bruce Lee was unequivocal, stating: “But if you don’t
have [martial art] styles, how can [I] express myself, totally and completely? . . . To me . . .
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ultimately, martial art means honestly expressing yourself. . . .”3 Lee’s moves bear noticeable
resemblance to present-day MMA.
26.

Modern MMA’s origins can be traced back to the Brazilian full-contact martial art

known as vale tudo, developed roughly eighty years ago. In the early 1990s, the interest among
American sports fans in multidisciplinary martial arts competitions reemerged. Vale tudo artists,
particularly Rorion Gracie, whose family is credited as being the founders of Brazilian jiu-jitsu—
a ground-based system of fighting that utilizes submission and grappling techniques—partnered
with an advertising executive from California, who also was a student of Brazilian jiu-jitsu, to
develop the concept of a single-elimination tournament called “War of the Worlds” (“WOW”).
The idea behind WOW was that fighters from different disciplines would compete in an openweight, nearly-no-rules tournament to find out which fighting style was most effective. WOW
Promotions was formed in 1992 and partnered with pay-per-view producers Semaphore
Entertainment Group (“SEG”), which launched the name “Ultimate Fighting Championship” for
the televised airing of the WOW tournament.
27.

In 1993, the WOW tournament was staged in Denver, Colorado. Competitors

from a variety of martial arts disciplines, including kickboxing, karate, sumo, boxing, and
Brazilian jiu-jitsu, participated in the tournament. There were no weight classes—competitors
were matched up regardless of size. The tournament was aggressively hyped to stress the most
violent possibilities and to suggest that the participants faced significant danger in the fights.
Under SEG, the UFC of that time fully capitalized on the “no rules” concept of the tournament,
even though, in fact, there were some rules at play. Fighters would be allowed to wear clothing
according to their style, and gloves were required if the fighter’s usual art employed closed-fist
3

Bruce Lee’s Lesson on Self-Expression, YouTube (Feb. 26, 2010), http://www.youtube.com/
watch?v=Xz5ULcBJoqw, at 1:10-25, 2:43-53.
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strikes to the head. Certain moves were not permitted, and there would be five rounds of five
minutes each, divided by one-minute breaks.
28.

To the surprise of most spectators and participants in the tournament, the winner

was Royce Gracie, brother of Rorion Gracie. One of the smallest fighters in the tournament,
Gracie topped his three opponents in less than five minutes combined, crediting technique as the
key to his fighting success. As a black belt in Brazilian jiu-jitsu (jujutsu, in Japanese, means “the
gentle art”), Gracie was better equipped than the entrants who practiced more “traditional”
striking-based combat sports, rendering them less versatile. Gracie’s dominant victory in this
first tournament, and in two of the three tournaments that followed, sent one of the loudest
messages in martial arts history. As Gracie said afterward: “[This victory] will open
everybody’s eyes, especially the weaker guys, that you don’t have to be a monster to be the
champ. You don’t have to be the biggest guy or the one who hits the hardest. And you don’t
have to get hurt in a fight.”4 One scholarly study of mixed martial arts explained that “Gracie’s
victories in three of the first four tournaments led many martial artists to reassess their
knowledge of fighting techniques and tactics and how the human body might function in
unarmed conflict.”5
29.

Throughout the 1990s, fan interest increased and competitors honed their skills to

adapt to the multidisciplinary nature of the sport. The then-mixed martial arts fighters realized
that training in a single martial art was not sufficient if they wanted to compete among the best;
they needed to train in additional disciplines and become well-rounded fighters who could fight
4

Martial Arts Masters, Black Belt Magazine, http://www.blackbeltmag.com/category/daily/martial-artsmasters/?topicid=9272 (last visited Nov. 1, 2011) (noting “Black Belt named Royce Gracie 1994 Competitor of the
Year”).
5

Greg Downey, Producing Pain: Techniques and Technologies in No-Holds-Barred Fighting, Soc. Studies
of Sci. 37(2):201-226, at 202 (2007).

ny-1059083

13

Case 1:11-cv-08215-KMW Document 34

Filed 09/24/12 Page 14 of 178

both standing or on the mat. This blend of fighting styles and skills paved the way for presentday MMA.
30.

However, that early mixed martial arts quickly became a victim of its own

success, in large part because of the ill-advised marketing strategy used to advertise the very first
tournaments. Those 1990s bouts were advertised as “no holds barred” and as blood sport or
fights to the death. Advertisements claimed “[e]ach match will run until there is a designated
winner—by means of knock-out, surrender, doctor’s intervention, or death.” The tournaments
were marketed with the motto “There Are No Rules!” In truth, there were rules at play, although
limited, and the bouts could quickly be ended with a good grappling hold. But the hyperbole
was used to draw in paying crowds curious about this new sport.
B.

The New York Professional Combative Sport Ban

31.

Although mixed martial arts was becoming more competitive by the late 1990s

and increasingly regulated, the perception created by the sensationalized marketing for the
earliest mixed martial arts matches caused legislatures to begin prohibiting mixed martial arts
competitions in their states.
32.

As mixed martial arts became more popular, some national political figures

vocally opposed it. Most prominent among these critics was Senator John McCain of Arizona, a
longtime boxing fan, who at that time described mixed martial arts as “human cockfighting.”
Many New York officials took cues from these figures, repeating these concerns about the safety
and message of mixed martial arts.
1.
33.

Precursor: Regulating Mixed Martial Arts

In 1996, the New York legislature passed, and the Governor signed into law,

Senate Bill 7780, which provided for the regulation of mixed martial arts by the Athletic
Commission in much the same way the Commission regulates boxing. S.B. 7780, Ch. 708, 1996
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Sess. (N.Y. 1996) (“S.7780”). Then-Senator Roy Goodman of Manhattan was the bill’s sponsor.
S.7780 called for “the same licensing, fiscal and medical safeguards as are currently required for
boxing and wrestling. It also sets forth the limits of conduct permissable [sic] at combative
sports events . . . .”6
34.

Senator Goodman and then-Governor Pataki preferred a total ban on mixed

martial arts, but the legislature would not accept this.
2.
35.

Banning Live Professional Mixed Martial Arts Because of Its Message

Despite the legislature’s decision to regulate mixed martial arts rather than ban it,

the Athletic Commission and other State officials “effectively prohibited ultimate fighting in
New York.”7 The Athletic Commission had urged the Governor to veto S.7780 because it
wanted mixed martial arts banned, not regulated. The Commission said it found mixed martial
arts—as opposed to other sports “in which violence plays a part”—objectionable because: “The
sport is inherently unsafe. It also sends the wrong message to the youth of this State.”8
Opponents of mixed martial arts continued to push for a complete ban to guarantee that the
prohibition on the sport would be “complete.”9
36.

Less than a year after the bill regulating mixed martial arts in New York was

passed, Governor Pataki and Senator Goodman got the complete ban they sought. In February
1997, the legislature passed, and the Governor signed, the Professional Combative Sport Ban
into law. See N.Y. Unconsol. Law § 8905-a(2) (prohibiting “combative sports” and repealing the
6

S.B. 7780, Bill Jacket, at 000021 (New York Senate Introducer’s Memo in Support).

7

Assemb. B. 2718, 1997-1998 Assemb., Reg. Sess. (N.Y. 1997) (“Assemb. B. 2718”), Bill Jacket,
available at http://image.iarchives.nysed.gov/images/images/113544.pdf, at 000008 (Letter from R.M. Goodman to
M. Finnegan, Counsel to the Governor, Feb. 14, 1997).
8

S.B. 7780, Bill Jacket, at 000035 (Memo from L.A. Mandelker, Athletic Commission, to R.P.
Balachandran, Assistant Counsel to Governor, July 26, 1996).
9

Assemb. B. 2718, supra note 7.
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prior law allowing for regulation of professional mixed martial arts).10 The Ban prohibits (with
certain stated exemptions): (1) any “professional” “combative sport” matches or exhibitions from
being “held or given” within New York, (2) “advancing” “professional” “combative sport
activity” in New York, or (3) “profiting from” “professional” “combative sport activity” in New
York.
37.

At all levels of New York government, officials, and legislators expressed support

for the Professional Combative Sport Ban on the ground that mixed martial arts sends the wrong
message—a blatant violation of the First Amendment. Although there were expressions of
concern about fighter safety, this concern could have been addressed by regulations and rules—
like every other state that has passed laws allowing and regulating live Professional MMA.
Instead, as the legislative history makes clear, mixed martial arts has a message, and it was the
politicians’ dislike of what they believed that message to be that led to the Ban.
a.
38.

Senator Goodman: Sponsor of Senate Bill

Senator Goodman, who sponsored the Senate bill adopting the Ban, explained to

the Senate that mixed martial arts is “a vicious confrontation of two individuals intent literally
upon destroying one another,” and characterized it as “[a]nything goes.”11 Focusing on the
message of mixed martial arts, he said: “[A]s bad as this is for the contestants participating in the
contest, in my judgment, it has an even worse effect, and that is the abominable example which it
sets for the youngsters of the coming generation. . . . These youngsters are treated to an
exhibition of the worst kind of sportsmanship [sic]. . . .”12
10

In 2001, the New York legislature passed an amendment to the State’s Alcohol and Beverage Control
Laws that also impacts MMA. See infra, Seventh Cause of Action.
11

S.B. 1663, 1997 S. Deb. Transcripts, Ch. 14, Extreme/Ultimate Fighting, Feb. 11, 1997 (“1997 Senate
Debate”), at 797:10-22.
12

Id. at 799:19-800:3.
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Assemblyman Kaufman: Sponsor of Assembly Bill

Then-Assemblyman Stephen Kaufman, sponsor of the Professional Combative

Sport Ban in the Assembly, sent a letter to the Governor, urging him to approve the Ban,
focusing on the “inappropriate” message of mixed martial arts: “To glorify this type of ‘blood
sport’ serves to increase the susceptibility of our youth to violence and also desensitizes those
same impressionable minds to needless brutality.”13 He concluded by saying that “[t]here is no
public purpose served by these events,” and that “[t]his neither serves the Public Good, nor
increases the Public Weal.”14
c.
40.

Governor Pataki

Both in his formal capacity in signing the bill and in media comments, Governor

Pataki condemned the message of mixed martial arts. In his signing memorandum, Governor
Pataki referred to mixed martial arts as “this barbaric activity in which contestants are permitted
to fight each other in a savage manner.”15 Pataki also stated that “to have someone who wins by
using choke holds and kicking people while they are down is not someone our children should be
looking to emulate.”16
d.
41.

The Attorney General

Seeking a ban on mixed martial arts, Senator Goodman held a hearing on the

sport. Then-Attorney General Dennis Vacco sent Robert Farley, then-Deputy Attorney General
for Intergovernmental Affairs, to testify at Senator Goodman’s hearing on behalf of the Attorney
General.
13

Assemb. B. 2718, supra note 7, Bill Jacket, at 000010.

14

Id.

15

Id. at 0000005.

16

James Dao, Pataki Signs a Bill Barring Ultimate Fighting, N.Y. Times, Feb. 26, 1997, available at
http://www.nytimes.com/1997/02/26/nyregion/pataki-signs-a-bill-barring-ultimate-fighting.html.

ny-1059083

17

Case 1:11-cv-08215-KMW Document 34

42.

Filed 09/24/12 Page 18 of 178

Deputy Attorney General Farley singled out the message of mixed martial arts:

“[I]t’s interesting . . . that beyond the risk of serious physical injury to its participants, . . .
Extreme Fighting poses yet another equally sinister threat to our society. In particular it sends a
dangerous message to our youth at a time when we are searching for ways to effectively
communicate to them the need to resolve conflicts peacefully. We are trying to limit the amount
of violence in our society. This only escalates it.”17 Farley said mixed martial arts “is not a
venture which belongs in a civilized society” but is “a spectacle designed to appeal to our worst
and most basic instincts. It is blood lust and human suffering.”18
43.

Farley argued that regulation would not suffice because “[t]here is no adequate

regulation that can control the negative message of these events.”19 He also stated—
inaccurately, as regulation in other states has shown—that “[t]here are no safeguards that can
safely diminish the risk to its participants.”20
44.

There are numerous other statements in the legislative history and press—in

addition to those set out above—establishing that professional mixed martial arts was banned in
New York due to the message its opponents believed it sent. Because regulation would have
addressed any fighter safety concerns, but could not accomplish the goal of silencing the
message of MMA, the legislature opted for a total ban.

17

In re: Should New York State Ban Extreme Fighting?: Hearing Before the S. Comm. on Investigations,
Taxation, & Gov’t Operations, April 18, 1996 (N.Y. 1996) (“1996 Hearing”), at 37-38 (emphasis added).
18

Id. at 34.

19

Id. at 38.

20

Id.
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IV.
MODERN MMA AND THE UFC
A.

What Is MMA?

45.

MMA is a combat sport. As such, Professional MMA “is not ballet and is not for

fans who do not enjoy combative sports. It is, however, martial arts.”21
46.

MMA includes not only the “striking” that is common in boxing, kickboxing,

karate, and Muay Thai, but also the “grappling” of wrestling and judo. Indeed, what
distinguishes MMA from boxing and kickboxing is that while boxing and kickboxing are almost
entirely about striking one’s opponent, a large part of MMA involves grappling, or what is
commonly referred to as the “ground game.”
47.

While some Professional MMA matches still take place in rings similar to those

used in boxing, most occur in a padded-floor polygon surrounded by a vinyl-coated, chain-link
fence. The UFC has trademarked its unique eight-sided venue as “the Octagon.” Although the
fence appears somewhat menacing and “cage-like” (indeed, MMA is sometimes referred to
colloquially as “cage fighting”), the fencing is in fact far safer than a traditional boxing ring and
was designed to be that way. Many of the most severe injuries in boxing result from boxers
hitting the ring posts or turnbuckles (metal attachments between the ring ropes and ring posts)
with their head, hitting the ropes, which can cause whiplash, or falling out of the ring altogether.
The MMA polygon prevents such injuries.
B.

New Owner, New Rules: Modern Professional MMA

48.

Present-day Professional MMA is a far cry from the first tournaments that were

billed as “no holds barred” in the early 1990s. Today, Professional MMA is a safe and hugely

21

S.B. 7780, Bill Jacket, at 000030 (Letter from Semaphore Entertainment Group, UFC creator and
promoter, to Finnegan, Aug. 28, 1996).
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popular sport due to the introduction of significant changes by promoters such as the UFC, and
regulations including the establishment of weight classes; the barring of more dangerous moves
such as groin strikes, head butts, and joint manipulation; and the introduction of timed rounds—
which were used in the first UFC tournament but phased out in later ones—that allow fighters to
take breaks and receive medical evaluation during the course of the fight. The UFC has been the
leader in these regulatory efforts by working with state athletic commissions to ensure
uniformity of rules. These rule changes have significantly changed the sport, the popularity of
which has increased exponentially.
49.

In 1997, weight classes were introduced and, later, the UFC banned certain

strikes, including kicks to a downed opponent and strikes to the back of the neck and head. In
1999, five-minute rounds were introduced. In 2000, the UFC promoted its first sanctioned event
under the New Jersey State Athletic Control Board’s Unified Rules of Mixed Martial Arts.
50.

In 2001, the UFC was purchased by Plaintiff Zuffa, LLC (“Zuffa”), and the

evolution of the sport was fully set in motion. The new UFC brand began aggressively
restructuring its Professional MMA contests into even more highly organized, well-controlled,
and safely regulated sporting events. In light of the rule changes and a strong safety record,
states began to repeal their bans on MMA, regulating it instead. In 2001, New Jersey became the
first state to formally sanction MMA. Nevada followed shortly thereafter and adopted rules for
regulating MMA based almost entirely on New Jersey’s unified rules, which became the
standard for athletic commission regulations across the country. The rules for modern MMA are
generally described as the “Unified MMA Rules.” While some variations exist, most states
adopted the rules that were originally codified for the New Jersey State Athletic Control Board.
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In general, the UFC chooses to promote events in states where MMA is

sanctioned by law, and its rules and regulations are strongly defined. Where necessary, the UFC
will supplement the applicable sanctioning body’s rules in order to emulate the Unified MMA
Rules. Internationally, the UFC is self-regulating in countries where Professional MMA is not
regulated and, again, adheres to the Unified MMA Rules.
52.

Today, New York stands virtually alone in having a statutory ban on Professional

MMA. Indeed, 46 of the 48 states with athletic commissions explicitly regulate MMA. The
Attorney General in Connecticut has interpreted the boxing commission rules of his state to bar
MMA, but events nonetheless take place on sovereign tribal land in that state. MMA matches
are also allowed throughout the world, including Canada, Europe, Australia, Asia, the Middle
East, and South America.
53.

Many early opponents of mixed martial arts have changed their views about it due

to the rule changes and MMA’s established safety record. George Pataki was the Governor of
New York who signed the Ban. However, his spokesperson has explained that “‘[w]ith more
rigorous oversight, training and medical requirements - mixed martial arts has made considerable
strides to ensure the safety of participants . . . [w]ith these measures in mind, Gov. Pataki would
be supportive of allowing the sport in New York [] today.”22 Even Senator John McCain, once
one of the most vocal opponents of mixed martial arts, has since noted that MMA has “grown
up” and provides “better protection[] and . . . fairer competition.”23 McCain has backed off his
oft-quoted characterization of mixed martial arts as “human cockfighting,” saying “[t]hey have
22

See Kenneth Lovett, Change of heart for ‘barbaric’ sport: Ex Gov Pataki pedal to metal for steel-cage
ultimate fighting, N.Y. Daily News, Jan. 12, 2010, available at http://www.nydailynews.com/news/change-heartbarbaric-sport-ex-gov-pataki-pedal-metal-steel-cage-ultimate-fighting-article-1.462243.
23

See Gareth A. Davies, UFC Night Proves a Hit, The Telegraph, Nov. 20, 2007, available at
http://www.telegraph.co.uk/sport/othersports/boxing/2326210/UFC-night-proves-a-hit.html.
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cleaned up the sport, at least in my view . . . it is not human cockfighting anymore.”24 Melvina
Lathan, the chair of the Athletic Commission who supports repealing the Professional Combative
Sport Ban, said, “[e]veryone at some point who was against M.M.A. says it’s entirely different
now . . . People change their minds. Governor Pataki did. Randy [Gordon, former chair of the
Commission] did . . . We’ve learned a lot.”25
C.

MMA’s Popularity Today

54.

Professional MMA is one of the most popular spectator sports in the world. Mike

Straka, a longtime MMA journalist and broadcaster, has said that MMA is “the only sport that
was really birthed during this generation.”26 Today, Professional MMA has eclipsed boxing and
wrestling in popularity among young men.
55.

As Lorenzo Fertitta, CEO and Chairman of Plaintiff Zuffa, explains:
We do have a special thing in that this is truly the only sport that
you take to any corner of the earth, any country, people that speak
any language, you show them you put two guys in the octagon . . .
Everybody gets it. Everybody watches it. It appeals to everyone.
Whereas sports that have more structured rules [are] hard to
understand. Whether it’s cricket or the NFL or baseball, it just
doesn’t translate if you didn’t grow up in that culture.27

56.

In August 2011, the Fox Broadcasting Company (“Fox”) and the UFC entered

into an agreement to broadcast a wide variety of Professional MMA matches, shows, and related
content on a range of Fox channels. John Landgraf, President and General Manager of FX
Networks said that “UFC’s growth over the past decade is nothing short of phenomenal, and it
24

Mixed Martial Arts: Sport or Spectacle, All Things Considered, National Public Radio, Aug. 24, 2007,
available at http://www.npr.org/templates/story/story.php?storyId=13901908.
25

Richard Sandomir, Overseer of Boxing, Supporter of M.M.A., N.Y. Times, Mar. 6, 2010, available at
http://www.nytimes.com/2010/03/07/sports/07lathan.html?pagewanted=print.
26

Philip Rosenbaum & Ryan P. Casey, Frankie Edgar: ‘I’m going to come out the winner,’ CNN.com, Oct.
9, 2011, http://www.cnn.com/2011/10/08/sport/sport-wrestling-edgar.
27

Exclusive Lorenzo Fertitta Interview, Part 1, YouTube (Sept. 2, 2011), available at
http://www.youtube.com/watch?v=SOdcsrO5D18&feature=player_embedded, at 2:56-3:26.
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has become one of the marquee sports in this country. . . . There is a reason for its rising
popularity. It features some of the greatest athletes in the world, and we believe it will be a
terrific addition to our schedule and look forward to our relationship.”28
57.

In October 2011, Viacom, parent of MTV Networks, purchased a majority stake

in Bellator Fighting Championships (“Bellator”), the second largest Professional MMA
promotion behind the UFC, and will start airing the promotion’s bouts on its Spike network in
2013. Bellator, which was launched in 2008, has expanded its television presence each year,
adding live shows on Fox Sports Net channels in 2010 and a consistent presence on MTV2 in
2011. With its move to Spike, Bellator will reach at least 100 million cable and satellite
subscribers.
58.

The Ultimate Fighter, a reality television series created by the UFC about a

season-long MMA tournament, debuted on Spike in early 2005. The Ultimate Fighter shows
various MMA matches throughout each season, as well as the sparring and other training in
which the fighters engage. The Ultimate Fighter’s debut was one of the first opportunities for
MMA to be widely viewed throughout the country on cable television (as opposed to PPV) and
for MMA fighters to showcase their skills and be exposed to a much larger audience. The show
was an instant hit. It quickly became the highest-rated show on Spike TV and was the
springboard for the current popularity of Professional MMA. The Ultimate Fighter is now in its
16th season, regularly draws upwards of one million viewers, and is now carried on the FX
network as part of the UFC’s multichannel deal with Fox. The series has spawned regional
versions in Brazil, Australia, and India.

28

Fox signs deal to air UFC’s ‘Ultimate Fighter,’ Tuning in to TV - Washington Times, Aug. 18, 2011,
available at http://www.washingtontimes.com/news/2011/aug/18/tuning-in-to-tv-26437478/?page=all.
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Professional and amateur MMA matches are regularly held throughout the

country. UFC holds about 27 live events each year, comprised of hundreds of individual
matches. Bellator promotes approximately 12 live events per year, airing on ESPN Deportes,
NBC, Fox Sports Net, and Telemundo, in addition to MTV2 and Spike. DREAM, an MMA
promotion based in Japan, promotes about 22 live events per year. M-1, a Russian MMA
promotion, also produces about 22 events each year. M-1’s fighters come from over 30
countries and its fights are broadcast in over 100 countries, including in the United States on
HDNet and Showtime. Maximum Fighting Championships is a Canadian promotion that puts on
about 30 live events per year, which are broadcast in the United States on The Fight Network and
HDNet. Shark Fights, a Texas-based promotion, stages about 20 live events per year.
Professional MMA is viewed on television by millions, including in New York on PPV, network
and cable television, and on the Internet.
60.

The larger Professional MMA events attract live audiences running into the tens

of thousands. UFC 136, held on October 8, 2011 at the Toyota Center in Houston, Texas, had an
audience of over 16,000 fans. On April 30, 2011, UFC held its first-ever event in Toronto,
Canada, UFC 129. The event sold out in minutes after tickets went on sale to the general public,
and the audience of 55,000 was the largest paid audience in North America to witness a live
MMA event.
61.

Large-scale Professional MMA events, such as those that would be held in New

York City, Buffalo, and elsewhere in New York were it not for the Ban, spur significant
economic development. For example, UFC 129 in Toronto, Canada, generated—
conservatively—$40 million in revenue for local businesses. Restaurants cited a nearly 20
percent jump in dollars spent the week of the fight from the prior week, apparel stores saw a 41
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percent increase in sales, and sporting goods stores 31%. Large MMA events such as those
promoted by UFC are tremendous catalysts to local economies.
62.

With the growth of MMA has come increased coverage by the mainstream press,

countless blogs, websites, web magazines, and other media. Sponsorship has grown. The UFC
counts among its sponsors Microsoft, Edge Shave Gel,29 Anheuser-Busch, and Burger King, in
addition to the United States Marine Corps,30 Harley-Davison, and Dodge. UFC Welterweight
Champion Georges St-Pierre has been featured on the cover of Men’s Health31 and other
mainstream magazines and has endorsement deals with Gatorade and Under Armour,32 among
others. Everlast and Crunch gyms are among the many companies that sponsor Professional
MMA fighters. Important matches and developments are covered by the Associated Press, USA
Today, the New York Times,33 the New York Post, Sports Illustrated, ESPN.com, and Yahoo!
Sports, among hundreds of other papers and media sites. The UFC also boasts a powerful online
presence with over seven million unique visitors per month to its website and nearly seven
million fans to its Facebook page. In addition, the UFC and its President, Dana White, have
more than three million combined followers on Twitter.
63.

Leading web magazines and blogs, including MMAweekly.com,

MMAjunkie.com, MMAconvert.com, theultimatefemalefighter.com, MMAmania.com, and
MMAfighting.com, and online media sources such as Sherdog.com, among many others, are

29

Exhibit A.

30

Exhibit B.

31

Exhibit C, Men’s Health, April 2011.

32

Exhibit D.

33

The New York Times recently featured the UFC on the cover of its sports page. Barry Bearak, A Toehold
In the Mainstream, N.Y. Times, Nov. 12, 2011, at D1 (Exhibit E).

ny-1059083

25

Case 1:11-cv-08215-KMW Document 34

Filed 09/24/12 Page 26 of 178

entirely devoted to MMA. Mainstream movies such as Warrior are about mixed martial arts and
viewed by tens of millions of people.
64.

MMA’s astronomical growth has not been limited to professional competition.

Amateurs throughout the country, including in New York, practice mixed martial arts.
D.

Mixed Martial Arts in New York—What’s Here and What Isn’t

65.

New York has a vibrant mixed martial arts community. Schools, gyms, and

trainers hold classes in New York for individuals of all age groups, backgrounds, genders, and
experience levels. A search of the online Yellow Pages reveals scores of mixed martial arts
gyms in New York City alone. In these gyms, children in New York participate in mixed martial
arts classes, just as children have participated in karate, tae kwon do, and other martial arts
classes for decades. For example, Tiger Schulmann’s Mixed Martial Arts runs forty mixed
martial arts academies, twenty-one of which are in New York State.34 Tiger Schulmann’s stated
mission is to “instill confidence and aid children in developing to their fullest potential . . . . [we]
instill in them the self-confidence, focus, and determination necessary to become strong and
successful in every aspect of life.”35 Mushin Mixed Martial Arts on Fifth Avenue in New York
City caters to a sophisticated clientele with a mission to “deliver[] the best possible training
experience, enabling every member the means to reach their personal objectives.”36
66.

Countless other businesses in New York trade in mixed martial arts-related

merchandise and engage in mixed martial arts-related activity. Many businesses in New York,
for example, sell UFC-branded memorabilia, collectibles, toys,37 games, clothing (including
34

See, e.g., Exhibit F, Tiger Schulmann’s Mixed Martial Arts center in Astoria, Queens.

35

Tiger Schulman’s Cubs Preschool Program, http://www.centrexclub.com/centrex-kids/tiger-schullmanscubs (last visited Nov. 1, 2011).
36

Id.

37

See, e.g., Exhibit G, UFC Ultimate Collector Versus Action Figure 2-Pack - Quinton vs. Wanderlei.
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“onesies” for babies), jewelry, and other merchandise. Professional MMA is advertised on giant
billboards in Times Square38 and shown on television throughout New York.
67.

There are numerous individuals in New York who train in MMA and would like

to fight professionally but cannot do so because of the Ban. It simply is impossible for many of
these individuals to travel out of state to pursue a career. MMA fighters are deeply dedicated,
but the vast majority of them—like athletes in many sports—earn very little from professional
fights. They work in other careers while training by day and night. The Ban thus keeps all these
individuals from pursuing a life passion.
68.

Similarly, there are undoubtedly tens of thousands of New Yorkers who would

flock to live Professional MMA events, be they in Madison Square Garden or the HSBC Arena
in Buffalo, or in many other smaller venues across the State, were it not for the Ban. This is
evident from their attending events in neighboring New Jersey, which has an extremely active
amateur and Professional MMA circuit.
69.

Yet, live Professional MMA, which is embraced throughout the United States and

the rest of the world, is absent here. This is incongruous in New York, which is in many ways
the showcase of the world. As Melvina Lathan, chair of the Athletic Commission, has
recognized, MMA is “not something brand new . . . [i]t’s a reality, and for New York, the
greatest state ever in my opinion, and the Mecca of boxing, why wouldn’t we want to embrace
the martial arts?”39 She declared that the Commission stands ready to regulate the sport:

38

Exhibit H.

39

Dave Skretta, Still fighting for acceptance, New York still bans mixed martial arts, so big Apple fans
watched last night’s UFC action in a theatre, Montreal Gazette (Canada), Mar. 28, 2010, 2010 WLNR 26160654.
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“Extremely frustrating, but we’re patient . . . and while we’re waiting we’re getting our rules and
regulations in place. Once we’re given the OK, we’ll be ready to run.”40
70.

Madison Square Garden (“MSG”) in New York City hosts some of the world’s

most momentous concerts, speeches, and athletic events, including historic boxing matches like
Joe Louis’s comeback fight against Rocky Marciano in 1951, the “Fight of the Century” between
Muhammad Ali and Joe Frazier in 1971, and the 1999 fight between Lennox Lewis and Evander
Holyfield. MSG has made clear that it wants to host Professional MMA events, but it has
believed it is barred from doing so by the Professional Combative Sport Ban. Instead, MSG
hosts “MMA Viewing Parties” in which it shows televised matches to fans eager to see
Professional MMA in New York. Radio City Music Hall, which MSG operates, hosted a news
conference for a recent UFC event in Newark, New Jersey, and the event was shown on a big
screen in Radio City Music Hall. MSG also has a co-promotional deal with Bellator to have
fights at an MSG-owned theater in Chicago and a theater in Boston.
71.

Scott O’Neil, the former president of MSG Sports, has said, “[MMA, t]he world’s

fastest-growing sport seems like a perfect fit for the world’s most famous arena.”41 O’Neil also
has said, “‘[w]e anxiously await the sanctioning of MMA in New York, and feel it will be an
outstanding addition to our calendar of events,’”42 and that “[t]here’s nothing that excites New
York fans like a big-time event. . . . And this certainly—whenever you have a big mixed martial
arts event, a big UFC event—it rises to that level.”43

40

Id.

41

Ray Krueger, Madison Square Garden Shows an Interest in Mixed Martial Arts, N.Y. Times, Mar. 24,
2010, 2010 WLNR 13789704.
42

Carl Campanile, Ultimate Fight for Every Dollar, New York Post, June 26, 2010, available at
http://www.nypost.com/p/news/local/ultimate_fight_for_every_dollar_ 9LzGJko3uarLYVeSmC4tTJ.
43

Skretta, supra note 39.
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On the UFC, O’Neil stated, “We are thrilled that [UFC President Dana White]

and the UFC are so committed to New York. . . . UFC and its passionate fans have a home here
at [Madison Square] Garden, and we look forward to welcoming them as soon as possible”44 and
that “[w]e have no doubt that UFC would be enormously popular at The Garden and a great
addition to our lineup of world class sports and entertainment events.”45 After attending his first
live UFC event with his nephew in March 2010, O’Neil said, “We can’t wait for this to be
sanctioned here.”46 O’Neil, in describing his excitement for Professional MMA, has said, “I’ve
spent a lot of my career around professional athletes and I can tell you that I never saw anything
like what I saw that day. The crowd was spectacular, the athletes were spectacular, and then you
see the sportsmanship.”47
73.

In February 2012, UFC announced the launch of “UFC Undisputed 3,” a popular

video game that allows players to stand in for UFC fighters and compete in venues that have
hosted UFC events. Ironically, the game features MSG as a venue, even though Professional
MMA at MSG or elsewhere in New York has long been believed to be prohibited by the Ban.
74.

In recent years, there have been repeated attempts in the New York legislature to

overturn the Ban and have the State sanction Professional MMA. The New York State Senate
has approved various repeals of the Ban, and at least one recent governor, David Paterson, has
expressly stated that he supported and would sign a repeal into law. In fact, in June 2010, thenGovernor Paterson introduced a budget bill that included a measure legalizing Professional
44

UFC Plans 2 Events Per Year in NY, UFC, Jan. 13, 2011, available at http://www.ufc.com/ news/bringmma-to-ny-press-release-011311.
45

UFC Commits To Madison Square Garden And New York State, The Cage Doctors, Jan. 13, 2011,
http://thecagedoctors.com/2011/01/ufc-commits-to-madison-square-garden-and-new-york-state/.
46

Denis Gorman, White confident as MMA legalization pushes forward in New York, Metro New York,
Jan. 14, 2011, http://www.metro.us/ArticlePrint/743568?language=en.
47

Thomas Gerbasi, UFC in NY - Could This Be The Year?, UFC, Jan. 14, 2011, http://m.ufc.com/news
/UFC-in-NY-Could-This-Be-The-Year.
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Unified Rules MMA as a regulated sport, saying that Professional MMA events would generate
at least $2 million a year in tax revenues and spur millions more in economic activity for hotels
and other businesses. That measure garnered Senate support but ultimately was rejected by the
Assembly. Further, neither former Attorney General Eliot Spitzer nor Governor Andrew Cuomo
has indicated any opposition to a repeal of the Ban. Legislation to overturn the Ban has passed
out of several committees in the Assembly with jurisdiction, and in the last session, while the
State Senate passed a bill to allow Professional Unified Rules MMA (as it has the past two
years), by a 43-14 vote, the bill was not permitted to come up for a vote in the State Assembly,
which has blocked legalization measures in previous years. In the previous year’s legislative
session, almost half of the Assembly signed a petition stating that they would vote to reverse the
Ban, should such legislation reach the floor for a vote. There is every reason to believe that were
a repeal of the Ban to reach the Assembly floor, it would pass by a resounding vote.
75.

In the meantime, the filing of the Original Complaint in this case has already had

a noticeable impact on the variety of combative sport activity found in New York.
76.

As discussed above, in seeking dismissal of certain of the causes of action in

Plaintiffs’ Original Complaint, the Attorney General of New York and the District Attorney of
Manhattan squarely took the position that amateur combative sports are wholly outside the
regulatory ambit of the Athletic Commission. This flatly contradicts long-standing regulatory
positions taken by the Athletic Commission. Nonetheless, it has led to large amateur MMA
events openly being held in or planned for New York, including an event on May 19, 2012 in the
City of North Tonawanda, described in detail below. (Infra ¶¶ 147-150.)
77.

Some of the promoters of these amateur events labor hard to ensure the best safety

possible for contestants. They even have sought the advice of the Athletic Commission, but
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apparently the Athletic Commission now is taking the position that it may have no involvement
in such events. There have long been unregulated amateur mixed martial arts events held in New
York, some of them with dubious safety precautions, as discussed above and below. That is
precisely why the Athletic Commission was keen for many years to exercise its regulatory
muscle and ban amateur MMA, but apparently—for now at least (as the Athletic Commission
has hardly taken a consistent view over time, as discussed below)—amateur combative sport
events including MMA, will take place in New York with no state oversight to ensure safety.
78.

Also, as discussed above, Defendant Attorney General has taken the position that

there is an avenue to hold professional combative sport events in New York, including
apparently Professional MMA. That avenue is sanctioning, not by the Athletic Commission, but
by one of the exempt martial arts organizations listed in the Ban. For most of the life of the Ban,
no one believed this was a lawful way to hold an MMA event. Now, such events are occurring
in New York, including events such as “Muay Thai at the Mecca” held at Madison Square
Garden and “Battle at the Beacon” held at the Beacon Theater, which featured live professional
Muay Thai bouts sanctioned by the WKA. Apparently, the Attorney General believes that the
New York legislature opted not to Ban live Professional MMA, nor to have the State’s wellestablished Athletic Commission regulate it, but to leave it to private out-of-state entities to
sanction and determine the safety precautions of professional combative sports.
V.
SAFETY
79.

Although MMA is undoubtedly a combat sport and not without some risk, these

sorts of risks are common to many sports that regularly take place throughout New York. It is
the risk and challenge that bring people to live sporting events as spectators and that drive

ny-1059083

31

Case 1:11-cv-08215-KMW Document 34

Filed 09/24/12 Page 32 of 178

athletes to train and excel to perform in them. Yet, despite the risks inherent in combat and
contact sports, modern Professional MMA has a strong safety record.
80.

Professional MMA’s safety record is particularly strong relative to other sports

that are entirely legal in New York, and often unregulated altogether. Indeed, New York actively
promotes some of these sports that are less safe than MMA. This includes combat sports such as
boxing, but also many legal physical contact sports (such as football and rodeo competitions) and
even other sporting activities (such as alpine skiing, cheerleading, and equestrian events). Nick
Lembo, counsel to the New Jersey State Athletic Control Board, recently made just this point:
“[MMA is] a combat sport, so obviously there is an element of danger involved,” but “I think it’s
fair to say that it’s as safe as boxing or Muay Thai or kickboxing or the other combat sports that
are legal and allowable.”48
81.

Despite MMA’s strong safety record, Professional Unified Rules MMA is banned

in New York, while other combat and contact sports and various risky activities are permitted in
the State—some regulated, and some without any regulation whatsoever.
82.

New York’s Professional Combative Sport Ban is utterly illogical from a safety

perspective. If fighter safety truly were the concern, regulating the sport, not a total ban, is the
answer—as virtually every other state has done. Underscoring this fact, New York did not ban,
and to this day has not banned, all mixed martial arts or combative sport. Thousands of people in
New York lawfully engage in mixed martial arts training, sparring, and even fighting on a daily
basis. Although the Athletic Commission has taken shifting positions, amateur MMA is at
present totally legal and unregulated. In addition, professional combative sport activity also

48

Sophia Hollander, Living a Dangerous Dream, The Wall Street Journal, July 18, 2011, available at
http://online.wsj.com/article/SB10001424052702303795304576452050922736300.html.
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occurs regularly—and apparently lawfully—under the auspices of organizations like the WKA,
which are exempted from the Ban.
A.

Mixed Martial Arts Was Safe Enough to Be Regulated When the Live
Professional Combative Sport Ban Was Enacted

83.

New York did not have a basis for its Ban the day it was adopted. When

considering the issue of safety prior to passing the Professional Combative Sport Ban, the New
York legislature relied almost entirely on a hearing held in 1996 by the New York State Senate
Committee on Investigations, Taxation, and Government Operations (“1996 Hearing”).49 At that
hearing, medical doctors, politicians, promoters of mixed martial arts, and mixed martial artists
participated.
84.

The testimony of the medical professionals, which was used in support of the

Ban, in most instances actually favored regulation instead. For example, one doctor testified that
mixed martial arts competitions were unsafe because they had no weight classes, were not
divided by gender, required no protective gear, had no rounds or rest periods, and had few
restrictions on hits or holds.50 Each and every one of these concerns, however, could have been
addressed by regulation and, indeed, they have been in other states and under the Unified MMA
Rules. These rules, and most state regulations, require weight classes, prohibit mixed gender
matches, require light gloves and groin protection, require short rounds with rest periods between
them, and prohibit a long list of the most dangerous holds and strikes.
85.

Moreover, that testifying doctor, like the other doctors at the hearing, had no

experience treating mixed martial arts injuries and did not understand the sport or the rules that
promoters had implemented.
49

1996 Hearing, supra note 17.

50

Id. at 14-15.
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Another doctor who testified at the 1996 Hearing was more concerned with

“choke holds” and “submission holds” from Judo disciplines (including Olympic Judo), than
boxing-type injuries.51 The same doctor, however, conceded that the training of Olympic Judo
competitors likely made Olympic Judo safe, but dismissed the idea that professional mixed
martial arts athletes would be just as well trained. This is an odd distinction, at best: New York’s
Live Professional Combative Sport Ban prohibits trained professionals from competing live,
while permitting untrained individuals to engage in mixed martial arts at will, as long as they are
not “professionals,” whatever that means.
87.

In addition, there was essentially no evidence put forth that the choke holds at

issue had ever actually resulted in an injury. In fact, one of the mixed martial arts promoters at
the hearing testified that no injuries from choke holds had occurred in Olympic Judo and there
was no evidence contradicting this presented at the hearing. Studies have borne this out:
although choke holds (and other submission holds) seem dramatic and dangerous to an
inexperienced observer, they are a perfectly safe way to stop a fight.
88.

While various medical professionals at the hearing pointed to the issue of “no

rules” in their testimony, they simply ignored the reality (and testimony of mixed martial arts
promoters) that various rules were in place in professional mixed martial arts matches and that
regulation would allow for such rules (the absence of which formed the basis of their testimony).
89.

Not only was the medical evidence at the 1996 Hearing based on a

misunderstanding of professional mixed martial arts, but it was also based largely on speculation
and the viewing of a video of a few fights, not on scientific study or analysis. Further, the actual
medical evidence available at the time, although admittedly limited, did not support the claim
51

Id. at 28-29.
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that mixed martial arts (and the martial arts that comprised it) was more dangerous than many
other sports, including non-combat contact sports. The then-existing medical studies showed
that the rates of injury were low and that even the injuries that were suffered were relatively
minor. For example, one study analyzed the safety of 20 different sports and athletic activities
and ranked martial arts as the fifth safest among them and one-twentieth as dangerous as
football.
90.

Most importantly however, it is impossible to read the transcript of the 1996

Hearing testimony and avoid the conclusion that the evidence used to support the Live
Professional Combative Sport Ban demonstrated that mixed martial arts is just as safe, if not
safer, than boxing—a sport that was then, and is now, regulated in New York. One of the
medical experts relied on most heavily by proponents of the Ban said that he thought boxing was
at least as dangerous as mixed martial arts, and perhaps more so.52 Testimony about the relative
safety of mixed martial arts compared to boxing kept coming out during the 1996 Hearing,
despite repeated attempts by Senator Goodman, the chairman of the hearing, to limit such
testimony.53
91.

The lack of any serious evidence that mixed martial arts was dangerous—and

particularly that it was more dangerous than sports New York exempted and actively
promoted—suggests the real reason for the Ban was the one given by most of its sponsors: they
did not like the “message” of mixed martial arts.

52

Id. at 26-27.

53

Id.
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B.

Since Passage of the Ban, Mixed Martial Arts Has Evolved into an Even
Safer Sport

92.

In the decade and a half since the implementation of the Ban, the sport has

become even safer as promoters such as the UFC have put in place a wide variety of measures to
continue to ensure and increase safety.
93.

The introduction of the Unified MMA Rules, the use of mandatory pre- and

postfight physicals, the presence of ringside doctors, the superior training of competitors, and
medical insurance coverage have all made Professional Unified Rules MMA the safest combat
sporting events in the world.
94.

Prior to each Professional MMA event sponsored by the UFC (and under the

regulations of most states that sanction it), competitors are required to undergo extensive medical
testing, including blood tests, neurological examinations, brain scans, and eye exams.
Professional MMA fighters also are required to undergo pre- and postfight drug screening to test
for performance-enhancing drugs, recreational drugs, and alcohol. These tests can discover a
wide array of potential medical issues such as HIV or hepatitis infection, neurological
impairments, or heart conditions, and they ensure fighters are in good enough condition to
compete. After each match, fighters are required to undergo another medical evaluation.
95.

Under the UFC’s procedures and most state regulations, there are at least two

emergency medical technicians (“EMTs”) and two ringside doctors present at a fight. Various
other medical professionals monitor the health and safety of the competitors at each Professional
MMA event. Competitors in modern Professional MMA matches wear lightweight gloves,
protective mouthpieces, shorts, and groin protection, and are prohibited from wearing shoes,
shirts, or jewelry.
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Professional MMA matches are broken down into at least seven weight classes,

ensuring that competitors of equal size and strength face each other, and the UFC employs a fulltime matchmaker who ensures that all fights are between similarly skilled athletes. Moreover,
the applicable athletic commission or regulatory body overseeing the match must approve the
UFC’s matches to ensure that they are “fair” and involve evenly matched opponents.
97.

A highly trained referee closely monitors Professional MMA matches. The

referee enforces rules and ensures that none of the fighters uses any of the 31 actions, or “fouls,”
prohibited by the Unified MMA Rules, including head butting, eye gouging, biting, hair pulling,
fish hooking, or strikes to the groin.
98.

Professional MMA matches also typically have a safer ending than boxing

matches. Although in boxing, a boxer’s corner can “throw in the towel,” in practice this rarely
happens. In Professional MMA, by contrast, a very high percentage of matches end by one
fighter conceding the match. This occurs, in the language of MMA, by “submission,” when an
opponent physically or verbally “taps out.” A Professional MMA match can also end by the
decision of the judges, advice of the ringside doctor, or by knockout (similar to boxing). A
knockout occurs when the referee stops the contest (TKO), when an injury as a result of a legal
maneuver is severe enough to terminate a bout (TKO), or when a fighter is knocked down and
unable to intelligently defend himself (KO).
99.

There is little shame in conceding a match among MMA fighters, which increases

the safety of matches. This stands in sharp contrast to boxing’s “standing eight count,” which
potentially allows a fighter to continue competing after a concussion or other traumatic head
injury. A deputy commissioner of the Athletic Commission—the entity that regulates boxing
and would regulate Professional MMA were it sanctioned by New York—confirmed this,
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stating, “I am a big supporter of allowing ultimate fighting to compete in the state . . . My heart is
with boxing, but the reality is that ultimate fighting is a revenue builder [and i]t’s safer than
boxing, even if it is more violent. The sport does not have deaths because fighters can tap out
when they have had enough.”54
100.

Safety efforts do not end when a fighter leaves the cage. If a fighter is injured

during a UFC match, an independent doctor must clear that fighter before he can participate in
anymore matches. In addition, should a fighter suffer a concussion during competition, there is a
mandatory waiting period—regardless of the fighter’s condition—before he can be considered
for another match. Even after that waiting period, an independent doctor must approve that
fighter’s return to the ring. This is among the strictest, if not the strictest, concussion-related rule
in place in any major sport. While other professional sports are only now beginning to address
concussion-related injuries, the UFC has been at the forefront of the issue. Likewise, the Unified
MMA Rules are subject to modification as the sport of MMA evolves and the skill sets of
fighters change.
101.

In addition, many Professional MMA promoters, such as the UFC, have long

provided insurance for their athletes for injuries incurred during competitions as mandated by
state MMA regulations. Starting in May 2011, the UFC did something altogether novel among
combat sports: it provided comprehensive medical insurance for all of its athletes, covering them
for any injuries sustained during training, as well as for injuries resulting from accidents
occurring outside of their training environment. In announcing the medical insurance, UFC
officials were quoted saying “our athletes are some of the very best in the world and we’ve
committed significant financial resources to provide them with insurance that complements the
54

Jack Hirsch, Back From the Brink, Boxing News, March 24, 2011, at 37.
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gold standard we have set for event-related coverage. . . . [W]e’re pleased to provide coverage
that enables our athletes to seek and receive treatment for injuries sustained while preparing for
bouts.”55
C.

MMA Is Safer Than Many Other Sporting Events and Activities

102.

MMA today has a track record establishing it as safe as, if not safer than, many

sporting events that are not only lawful in New York, but actively promoted by the State. Most
injuries in professional MMA are “soft-tissue” injuries. Although these injuries may involve
bleeding, or appear graphic, they heal quickly and easily. In comparison to other combat sports,
such as boxing, studies have confirmed that MMA fighters are less likely to suffer major injuries
during competition. Moreover, various other sports and activities that are entirely legal in New
York, such as rodeos, car racing, and sky diving, frequently result in fatalities. Conversely, as
discussed in detail below, the number of MMA deaths is miniscule.
103.

Data and studies on the injuries in Professional MMA demonstrate that when it

comes to serious injuries, MMA is as safe as or safer than, among other things, professional
boxing, football, ice hockey, car racing, professional wrestling, equestrian sports, X-games,
Alpine ski racing, motorcycle racing, and rodeos. A recent study concluded, for example, that
“[i]njury rates in regulated professional MMA competition are similar to other combat sports; the
overall risk of critical sports-related injury seems to be low.”56 Despite these other activities
being as or more dangerous than MMA, none of them is subject to a complete ban in New York
and some are not even regulated at all. Indeed, the State has never even attempted to regulate

55

Franklin McNeil, UFC Parent Company Expands Insurance, ESPN.COM, May 9, 2011,
http://sports.espn.go.com/extra/mma/news/story?id=6515074.
56

Ka Ming Ngai, Frederick Levy, & Edbert B. Hsu, Injury trends in sanctioned mixed martial arts
competition: a 5-year review from 2002 to 2007, Br. J. Sports Med. 42:686-689, at 686 (2008).
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some of these other professional sports such as football and hockey and, instead, actively
promotes some of these sports.
D.

MMA Matches Are Safer Than Boxing

104.

The number of strikes landed is a critical metric in evaluating the comparative

safety of boxing and MMA. In a typical boxing match—which is generally scheduled to last
more than twice as long as an MMA match—boxers can land several hundred punches to an
opponent’s head and body. In fact, boxers sometimes throw 1,000 punches during a ten to
twelve round fight and land in excess of 300 of those blows. MMA competitors typically land
only a fraction of that number of strikes. This is because much of the sport of MMA occurs on
the ground, with the fighters grappling rather than striking. It is precisely the mixed nature of
MMA that reduces the number of strikes inflicted upon the participants and renders it safer than
boxing. And the result of this limited number of strikes, and the fact that they are not all directed
at the competitors’ heads, is predictable: boxers have been found to suffer twice as many
concussions per “fighter day” as Professional MMA fighters do.
105.

Boxing also results in a significantly greater number of fatalities than regulated

MMA contests. There have been 27 deaths in professional boxing matches in the United States
and at least 71 boxing-related deaths worldwide since just 1993. By contrast, there have only
been two deaths in regulated MMA matches in the United States. Although it may be that the
sample size for boxing deaths is larger—something difficult to know given the burgeoning
popularity of MMA—there is simply no evidence to suggest that MMA matches are more likely
to result in deaths than boxing matches, and significant evidence exists to the contrary. Indeed,
throughout the entire world, in training and in matches, in amateur and professional matches
alike, there have been only a handful of deaths in MMA since 1981.
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E.

New York Actively Encourages Boxing

106.

Despite the fact that Professional MMA is safer than boxing, the State exempted

boxing from the Ban. This is typical of New York’s attitude toward boxing, which is to be fully
supportive and encouraging of it. New York did not ban MMA on its way to eliminating all
combat sports, or even just boxing. New York promotes boxing. It loves it.
107.

The Professional Combative Sport Ban’s legislative history reflects how boxing, a

sport more dangerous than MMA, has been glorified in the State:

57



During the legislative hearings on the Ban, Lawrence Mandelker, then-counsel to
the Athletic Commission, spoke on behalf of the Commission and Governor
Pataki, stating that in boxing, wrestling, and football, as opposed to MMA, “the
violence . . . is carefully proscribed as to time, place and technique, and is
marketed as such. These sports send a message to society, and particularly to our
young people, that one must live a disciplined life, work hard and play by the
rules.”57



In support of the Ban, the Consumer Protection Board urged, “[a]lthough boxing
and other physical-contact sports can be quite violent, they remain at their core
contests of skill and training.”58



The Senate bill’s sponsor, Senator Goodman, noted that New York was the
“Empire State where some of the greatest boxing matches occur” and that he was
“a fan of good professional boxing.”59



Then-Senator William Stachowski voted in favor of the bill, stating, “we’re
cleaning up ultimate fighting, and then we’ll have it back to regular boxing that
we enjoyed in New York State.”60

1996 Hearing at 42:18-24.

58

Letter of the Consumer Protection Board, dated June 22, 2001, New York Bill Jacket, 1997 A.B. 2718,
ch. 14, at 12.
59

1997 Senate Debate at 802:1-4.

60

Id. at 805:23-25.
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Rather than doing anything to limit boxing, the State celebrates the sport. Indeed,

boxing is the only sport sanctioned by the State,61 and the Athletic Commission proudly points to
its sanctioning of boxing in the State. In 2010 alone, the Commission regulated 35 events “from
Niagara to SoHo. The Pro/Am shows are quickly becoming a crowd favorite and Boxing at
Turning Stone Casino has been awesome.”62 A boxing show at the State-owned Empire State
Plaza “went off without a hitch in front of a happy crowd of amateur and professional boxing
fans. Also spectacular was the Off-the-Chart event held at Yankee Stadium, the first since
Muhammad Ali fought Ken Norton in 1976.”63
109.

New York actually subsidizes boxing. The Commission pays for blood tests for

professional boxers, as well as MRIs and other necessary medical requirements.
110.

Police and fire departments across the State have official boxing teams. The New

York City Police Department’s team squares off against the New York City Fire Department’s
team in an annual show at Madison Square Garden. Aside from the famous Golden Gloves
tournament, it is the only amateur boxing show held at MSG. Albany, the State capital, has a
City Boxing Program that teaches boys and girls instructional boxing techniques. Boxing is also
taught in New York public schools as part of their athletic programs and in after-school
programs.
111.

Even the Manhattan District Attorney’s office is a supporter of boxing. The Wall

Street Journal reports that in April of this year, “[n]early 20 Manhattan District Attorney’s office
employees . . . went toe-to-toe against each other in officially sanctioned boxing matches
61

The Athletic Commission oversees professional wrestling, in addition to boxing. However, the State
does not consider professional wrestling to be a bona fide athletic contest or competition; rather, it is purely
entertainment. See N.Y. Unconsol. Laws § 8928-b.
62

The New York State Athletic Commission, The Unanimous Decision, Vol. 1, Issue 2 (Spring 2011),
available at http://www.dos.ny.gov/athletic/pdfs/2011_02_udecision.pdf.
63

Id.
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Thursday night in a charity fundraiser dubbed “The Battle of the Barristers.”64 For some
matches, fighters from local gyms had to be brought in to match some of the employees with
opponents of their size and weight. One employee who was interviewed for the article said she
did not watch boxing and was surprised by the amount of training required. Another employee, a
55 year-old former amateur boxer who had not fought in thirteen years, was matched up against
an amateur boxer eleven years younger who had more than 100 fights.
F.

MMA Matches Are Safer Than Other Combat Sports

112.

Professional Unified Rules MMA has far more safety precautions in place than

other martial arts events that occur openly and regularly in New York, seemingly without any
State oversight or interference.
113.

Professional Muay Thai and kickboxing events, for example, regularly take place

in New York, even though they appear to lack the safety regulations that would be present in a
Professional Unified Rules MMA event. In fact, one amateur fight promotion in New York that
features an array of combat sports, including boxing, Muay Thai, grappling, and jiu-jitsu,
apparently allowed two eleven-year-olds to fight in an event on Long Island this year.
114.

In April 2012, the President of the Association of Boxing Commissioners sent a

letter to its members, expressing concern over the quality of New York’s regulation of combat
sports and martial arts, including professional kickboxing and Muay Thai.65 Among other
examples, the letter noted that “combat sports competitors have been allowed to compete in the
State of New York while underage, well past age 40, and under drug, medical or disciplinary
suspension in New Jersey,” including suspension for positive hepatitis C results, the need for
64

Reed Albergotti, Fight Night Sends Manhattan’s Prosecutors Into the Ring, WSJ.com, Apr. 22, 2012,
available at http://online.wsj.com/article/SB10001424052702303459004577360140692111270.html.
65

See, e.g., Zach Arnold, ABC letter expresses concern over quality of New York regulation,
FightOpinion.com, Apr. 3, 2012, available at http://www.fightopinion.com/2012/04/03/abc-letter-new-york/.
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retinal surgery, failed stress echocardiograms, and MRI scans and a permanent suspension for a
history of subdural hematoma. The letter further noted that the sanctioning bodies had not
reported the results of any of these competitions in New York, nor had they reported any medical
suspensions. As the letter stated, “[t]hus, absent voluntary and complete disclosure from the
contestant, or attendance at each event, there is no way of knowing whether a contestant has
competed in New York and the results of such competition. . . . [I]t is difficult to determine
whether a contestant was KO’d last week, and it is also difficult to determine whether a
contestant has the experience of 5 or 15 combat sports competitions.” The letter also stated that
procedures such as “minimum medical testing, medical insurance, on site safety precautions,
drug testing and weigh-in controls” are “at times, not even required or can simply be waived on
fight night.”
115.

In addition to lacking the stringent safety procedures of Professional Unified

Rules MMA, studies have confirmed that some of the martial arts explicitly exempt from the
Professional Combative Sport Ban result in far more injuries than Professional Unified Rules
MMA. A study of full contact karate, for example, showed numerous injuries more common
than those experienced in Professional MMA. As one scholar covering a full contact karate
match abroad noted: “Thirty-seven of the 70 competitors (53%) received an injury. Although
most of these [karate injuries] were not life threatening, some were indeed disabling. The fights
were in general very well controlled by the referees but by the very nature of the sport and the
methods by which it is executed it is difficult to see how injury could be avoided unless the rules
are radically revised.”66 The rules of full contact karate, like boxing, essentially require
competitors to strike their opponents as frequently and forcefully as possible during a
66

Gregor R. McLatchi, John E. Davies, & James H. Caulley, Injuries in Karate—A Case for Medical
Control, J. of Trauma 20(11):956-958, at 958 (1980).

ny-1059083

44

Case 1:11-cv-08215-KMW Document 34

Filed 09/24/12 Page 45 of 178

competition, while, in contrast, MMA provides a grappling outlet, which limits the frequency of
landed strikes.
G.

MMA Matches Are Safer Than Unregulated Combat Sports

116.

In addition to various regulated combat sports that take place within the State,

numerous unregulated combat sports take place in New York on a regular basis. These
unregulated events are much more dangerous than Professional MMA events. Indeed, one
promotion that bills itself as a “stand up traditional martial arts fighting league” allows
competitors to engage in full-contact multi-style kung-fu without any apparent medical
supervision.
117.

Stick fighting also commonly occurs in New York. These matches involve

competitors viciously striking each other with long wooden sticks. Again, such events do not
appear to be governed by rules and regulations to ensure fighter safety, such as on-site medical
personnel or pre- and postfight examinations. Yet, these activities occur without any State
interference.
H.

MMA Matches Are Safer Than Rodeo Competitions and Daredevil Activities

118.

Many other sporting events that are completely legal in New York have

remarkably higher rates of injury than Professional MMA. Rodeo competitions are a good
example. A recent study showed that the rate of catastrophic injuries and death in rodeo
competitions far outpaced that of MMA, or any other sport for that matter. Yet, rodeo
competitors are not required to wear protective clothing, their competitions are largely
unregulated, and physicians are not always present in the venue. The high injury rate is not
surprising: rodeo competitors are thrown, stomped, gored, dragged, and whipped by enormous
angry animals. In October 2011, the Professional Bull Riders tour, which hosts events in New
York, listed on its website the following injuries that had occurred in the preceding 30 days:
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facial laceration and concussion (several competitors had suffered concussions), torn anterior
cruciate ligament, shoulder dislocation and nerve injury, broken ribs, and lacerated lung, among
many others.
119.

Earlier this year, MSG hosted a Professional Bull Riders (“PBR”) Invitational,

advertising “three snot-spewing, bone-crushing, adrenaline-soaked performances!”67 PBR
simplifies the rules of bull riding as follows: “Place a wiry 150-pound cowboy on the back of a
hulking, snorting temperamental 2,000 pound bull and see if he can ride the beast for an eternal
eight seconds . . . with one hand strapped to the bull’s massive backside.”68 It goes on to say,
“Professional bull riding is a fierce, rough, and grueling sport with roots deeply imbedded in
American culture. It’s America’s original extreme sport.”
120.

And if bull riding isn’t dangerous enough by itself, in early 2012, MSG hosted a

jousting demonstration at halftime of a bull riding event.69 As described by the New York Post,
“‘Full Metal Jousting’ has the potential to make UFC look like a Broadway chorus line. . . . The
jousting on ‘FMJ’ isn’t choreographed and doesn’t use breakaway, prop lances. The 16
competitors are actually wearing 80 pounds of 14-gauge stainless steel armor, charging forward
at 30 mph on 2,000-pound war horses . . . and hitting each other with 10-pound, solid wood

67

Professional Bull Riders Madison Square Garden Invitational, Madison Square Garden,
http://www.thegarden.com/events/2012/professional-bull-riders-madison-square-garden-invitational-at-madisonsquare-garden.html (last visited Sept. 23, 2012).
68

History, Professional Bull Riders, http://www.pbr.com/en/education/history.aspx (last visited Sept. 23,

2012).
69

Neil Genzlinger, Try Medieval Hot Pants? Surely, You Joust, N.Y. Times, Feb. 8, 2012, available at
http://www.nytimes.com/2012/02/09/arts/television/full-metal-jousting-gear-no-its-not-tinfoil.html.
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lances. That’s up to 1,000 pounds of impact force, about the same as being hit by a car at 25
mph.”70
121.

Even daredevil athletic displays are allowed by the State of New York. This past

September, Governor Andrew Cuomo signed into law a bill allowing tightrope walker Nik
Wallenda to trek 1,800 feet over Niagara Falls while balancing on a two-inch-diameter steel
cable. A long list of local politicians, eager to bring tourism and revenue into the economically
depressed Niagara region, supported the bill. Wallenda completed the feat in June of this year.
As reported in the New York Times, Wallenda, suspended 200 feet above the gorge, “bec[ame]
the first person to walk directly over the falls. Five of his forebears have perished performing
such stunts.”71 While Wallenda wore a safety harness during his feat, that was at the behest of
the television channel showing the attempt, not the State of New York.
I.

MMA Matches Are Safer Than Mainstream Sports Such as Football and
Hockey

122.

Even unquestionably mainstream sports that the State has never shown any

interest in regulating, performed live all the time in New York, such as football and ice hockey,
have similar or worse safety records than professional MMA. In ice hockey, players are hit from
behind, have their heads and bodies slammed into the boards, are hit by frozen-hard pucks, are
hit with wooden sticks, slashed by ice skate blades, and, notably, engage in bare knuckle brawls
on the ice—brawls that are glorified and generally result in a short stint in the penalty box for the
participants. As a result, hockey has an extremely high rate of serious injuries, including a very

70

Maxine Shen, On “Full Metal Jousting,” competitors wear 80 pounds of 14-gauge steel armor,
NYPOST.com, Feb. 2, 2012, http://www.nypost.com/p/entertainment/tv/joust_game_
0yNW7Xff3ZMN8rFCLkPMLK#ixzz21VJTzGhr.
71

Danny Hakim and Liz Leyden, After Niagara Falls Tightrope Walk, Hope for Boost in Tourism,
NYTimes.com, June 16, 2012, http://www.nytimes.com/2012/06/17/nyregion/nik-wallenda-tightrope-walking-hisway-into-the-history-books.html.
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high rate of concussions. In fact, National Hockey League (“NHL”) players have suffered some
of the most serious injuries in all professional sports. NHL players, for example, have suffered
lacerations of the external carotid artery, throat injuries requiring multiple surgeries just to regain
the ability to speak, fractured skulls, and even, unfortunately, fatalities.
123.

As one commentator noted of ice hockey:
Fighting is the natural consequence of a fast paced, forcible game
where collisions among players are inevitable, intentional clashes
are part of the organization of the game, and players carry sticks.
The physicality of hockey is arguably more intense than in any
other sport. Players are constantly being slammed against the
boards in what the rules call “body checks.” . . . Other sports, like
football and basketball, also have a lot of body contact, but in
hockey, players are armed with a weapon[—a five-foot long
hockey stick]. . . . Fist fights, as opposed to stick assaults, are
viewed by players as a legitimate part of the game in prescribed
circumstances.72

124.

Professional hockey has been played in New York since 1925. Despite all of the

horrific injuries suffered by NHL players throughout history, the State legislature has never
attempted to ban or even regulate the sport.
125.

America’s most popular sport, football, is also far more dangerous than MMA,

yet entirely legal in New York. There has been extensive recent discussion about the dangers of
football and, in particular, the cumulative and long-term head injuries that players suffer. In
addition to the many diagnosed concussions suffered on the field of play, researchers have linked
the repetitive strikes of players’ helmets against each other with chronic traumatic
encephalopathy, a degenerative brain disease. Evidence of such brain damage has been found in
football players of a variety of ages. Moreover, football players routinely suffer significant head
traumas that go undiagnosed. For example, Troy Polamalu, a football player for the Pittsburgh
72

Barbara Svoranos, Fighting? It’s All in a Day’s Work on the Ice: Determining the Appropriate Standard
of a Hockey Player’s Liability to Another Player, 7 Seton Hall J. Sports L. 487, at 490-491(1997).
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Steelers, recently stated that “[w]hen you get your bell rung [doctors] consider that a concussion
—I wouldn’t . . . If that is considered a concussion, I’d say any football player at least records 50
to 100 concussions a year.”73
126.

Football is undeniably a very dangerous sport even when played by individuals

exhibiting proper sportsmanship. It has recently come to light, however, that certain National
Football League (“NFL”) players and teams actively attempt to hurt opposing players and even
provide monetary rewards for those players that inflict game-ending injuries on an opponent.
J.

New York Promotes Dangerous Professional Sports

127.

Despite the dangerous nature of the game and football’s abysmal safety record

regarding concussions and head injuries, the New York legislature has never shown any interest
in banning or even regulating football. New York permits NFL teams, dozens of college teams,
hundreds of high school teams, and innumerable children’s and recreational leagues to compete
within the State.
128.

Beyond simply not regulating football, hockey, and other sports, New York State

promotes and supports those sports at tremendous cost. For example, Madison Square Garden
has received nearly $300 million in tax breaks from New York because its owners threatened to
move the New York Knicks and New York Rangers to New Jersey.74 Thus, New York is not
only taking no steps to regulate hockey but has spent hundreds of millions of dollars to ensure
hockey is played live in the State. New York shows its support for hockey in other ways:


Police and fire departments in the State have hockey teams; games have been
played at Madison Square Garden and televised on the MSG Network.

73

ESPN, Troy Polamalu: I've hid concussions, July 18, 2012,
http://espn.go.com/nfl/story/_/id/8177905/troy-polamalu-pittsburgh-steelers-admits-lied-concussions.
74

Douglas Feiden and Greg Smith, Tax Break for Madison Square Garden Costs the City More Than
Money, Dec. 2, 2007, http://www.nydailynews.com/news/tax-break-madison-square-garden-costs-city-moneyarticle-1.272577.
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New York City’s Parks & Recreation partners with the New York Rangers to
offer free youth street hockey clinics for city children. The city has also
sponsored New York Rangers ice hockey clinics for children and adults.



Former New York City Mayor Rudolph Giuliani proclaimed October 10, 2010
“New York Rangers’ 75th Anniversary Day” in New York City and welcomed
team members to city hall to celebrate the season opener.

129.

In addition, New York is in the process of finalizing a deal in which it will pick

up the majority of the $225 million in improvements being made to Ralph Wilson Stadium, the
home of the NFL’s Buffalo Bills.75 So, while live Professional MMA remains banned, the State
is preparing to spend hundreds million dollars ensuring that a more dangerous sport—football—
has an upgraded stadium to be showcased in. The State’s love of football is reflected in myriad
ways:


New York honors its NFL teams with pep rallies and tickertape parades. New
York City Mayor Michael Bloomberg hosted a rally for the New York Jets in
Times Square in 2010. After the New York Giants won the Super Bowl this year,
Mayor Bloomberg declared, “Big Blue gave us a game to remember, and on
Tuesday we’re going to give them a parade to remember.”76 The city conducted a
public giveaway for tickets to the ceremony held at City Hall Plaza with Giants
players and owners. Other tickets were distributed by city council members and
other city elected officials. At the ceremony, Mayor Bloomberg presented the
Giants with keys to the city. The Giants were also honored with a parade in New
York City after winning the Super Bowl in 2008.



State politicians publicly “bet” politicians in other states on the outcome of
football games. Early this year, Mayor Bloomberg and San Francisco’s Mayor
Edwin Lee agreed to a friendly wager on the NFC championship game between
the Giants and the 49ers.



New York public parks host the New York Giants Youth Football Camp, which
teaches football skills instruction for kids ages 6 to 14.

75

Scott Brown, State Says New Bills Lease Will Get Done, Sept. 13, 2012,
http://orchardpark.wgrz.com/news/news/69207-state-says-new-bills-lease-will-get-done.
76

Mayor Bloomberg Announces New York City Will Host a Ticker-Tape Parade and Ceremony for the
Super Bowl XLVI Champions New York Giants, February 5, 2012, http://www.nyc.gov/cgibin/misc/pfprinter.cgi?action=print&sitename=OM&p=1348506109000
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The list goes on and on and makes abundantly clear that New York State is not

simply regulating potentially dangerous sports one at a time but is instead actively promoting
some, like football and hockey. Live Professional MMA, meanwhile, is banned.
K.

Overall MMA Results in Far Fewer Injuries Than Other Sports

131.

The difference between the relatively small number of injuries sustained as a

result of MMA versus the huge number of injuries sustained in other sports is staggering. For
example, emergency department data maintained by the U.S. Consumer Product Safety
Commission from 2005 shows that more than half a million basketball-related injuries, 485,000
bicycling injuries, 418,000 football injuries, and 174,000 soccer injuries were treated in
emergency rooms. Conversely, the estimated number of martial arts injuries (including MMA)
totals only 550 per year. Clearly, if the legitimate intent was to minimize injuries, the dozens of
sports and activities with exponentially larger total numbers of injuries should be the target, not
MMA.77
132.

And when Professional MMA is viewed as a profession, not just a sport, the

results are similar. Stunt actors, who perform stunts for entertainment, much like Professional
MMA fighters fight for entertainment (among other things), sustain roughly 1,000 injuries per
year, including, on average, four fatalities. These injuries are the result of car crashes, helicopter
stunts, falls, fires, explosions, and other activities.78 These numbers far outpace injuries and
deaths sustained by Professional MMA competitors. Indeed, the comparison is not even close.
Yet, New York State encourages the filming of television shows and movies that require these
dangerous stunts, granting significant tax incentives to have this activity go on here.
77

Evangelos Pappas, Boxing, Wrestling, and Martial Arts Related Injuries Treated in Emergency
Departments in the United States, 2002-2005, Journal of Sports Science and Medicine 6(CSSI-2), 58-61 (2007).
78

Michael McCann, Stunt Injuries and Fatalities Increasing, Art Hazards News Vol. 12 No. 7.
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In short, singling out live Professional Unified Rules MMA as unsafe, and making

it illegal purportedly to protect professional (but not amateur) fighters, ignores the established
safety record of MMA, especially when compared to other sporting events that are widely and
legally performed throughout New York. And if safety were really an issue, the New York
legislature could best address it in a tailored manner through regulation using something akin to
the Unified MMA Rules, not through an overly broad, sweeping total ban.
L.

Amateur MMA Is Occurring in New York Without Any Regulation or
Oversight by the State to Ensure Fighter Safety
1.

134.

MMA Matches Are Safer Than the Amateur MMA Taking Place in
New York

Amateur MMA regularly occurs in the State without any oversight by the Athletic

Commission or regulation of any kind. Indeed, amateur MMA events have been multiplying in
the State after the Attorney General announced in this litigation that they are lawful. Many
amateur promoters undoubtedly are trying hard to ensure their events are safe, but they are
getting no help from the Athletic Commission. And not all amateur promoters are nearly so
careful. In particular, “underground” amateur mixed martial arts—unsanctioned, “anything
goes” events—has proliferated in New York.
135.

The State is well aware of the Underground Combat League (“UCL”), New York

City’s notorious underground amateur mixed martial arts series that launched in 2003. Indeed,
because of the dangerous conditions under which amateur mixed martial arts like the UCL takes
place, State officials have at times taken the position that all mixed martial arts is illegal in New
York. Yet, at present, it is apparently entirely legal for people in New York to fight in mixed
martial arts bouts without any safety measures in place, as long as they are amateurs and not
“professionals.”
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The difference between Professional MMA and amateur mixed martial arts can be

stark. Professional MMA is highly regulated, governed by the Unified MMA Rules, which set
forth, among other things, a list of 31 prohibited acts (fouls) and rules governing weight
divisions; requirements for the fighting area, equipment, and fighter apparel and appearance;
round lengths; stopping the match; and judging. Amateur mixed martial arts promoters in New
York can institute any rules they want, or none at all.
137.

The UCL, for example, has only four rules: no eye gouging, no fish hooking, no

low blows, and no biting.79 While some amateur mixed martial arts competitors in New York
strive and train to become professional fighters, many just want to test the waters. There are no
criteria for fighting in a UCL match. One just has to show up. Sometimes audience members
are selected to participate. Indeed, approximately 85% of UCL competitors fight just once and
never return. By contrast, Professional MMA fighters are among the most elite athletes in the
world. They are highly trained and conditioned; Professional MMA competitors include
Olympic medalists, state and national champion wrestlers, and martial artists of the highest rank.
138.

Professional MMA fighters are overseen by multiple medical personnel, they are

subject to extensive health testing, and their matches are between competitors of equal weight
and skill. Amateur matches ensure no such safeguards.
139.

For example, in New Jersey, where MMA is regulated, rigorous medical exams,

including blood tests, MRI/CT brain scans, eye exams, and, for fighters over 40, cerebral
circulation checks and cardiological exams, are required of fighters. Medical personnel are in
attendance at each fight, rules are strictly enforced, all fighters are covered by insurance, all

79

Illegal fight club hides in NYC, CNNMoney, http://www.youtube.com/watch?v=oePdo56g97M (June 10,

2010).
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fighters are highly skilled and trained to defend themselves against their opponents, and in-ring
referees closely monitor and control the fights.
140.

On the other hand, some amateur mixed martial arts competitions that are held in

New York lack nearly all of those safety precautions. The description in the New York Times of
the UCL is illustrative:
There appeared to be no medical staff to tend to the gravely
injured, and there was no promoter’s insurance to pay for their
care. . . . The prohibitions were few and simple. No hitting the
eyes. No hitting the groin. And no “fishhooking” fingers into the
opponents mouth for the purposes of pulling his cheek: hardly a
mortal wound but a painful one.”80
141.

The distinctions between underground amateur mixed martial arts in New York

and MMA in New Jersey were also highlighted by ESPN.com, which said:
To compare neighboring states, New Jersey features 19 amateur
weight categories. Underground Combat League [in New York]
has none. And although [the promoter] attempts to match
opponents by size and experience, he has made fights between
competitors with more than a 100-pound weight differential. Kicks
to the head are prohibited in New Jersey, as are elbow strikes, heel
hooks and other techniques. Virtually anything goes in New York;
it’s up to the fighters involved to determine their rules.
Prefight and postfight medical examinations are required in New
Jersey. Not so in New York, where a medical presence rarely
extends beyond EMTs, who are paid by [the promoter].
Amateur fighters in the Garden State are also subject to blood
testing for HIV and hepatitis B and C.

80

Justin Porter, Few Rules, but to the Fighters, Pure Sport, N.Y. Times, Jan. 8, 2007, available at
http://www.nytimes.com/2007/01/08/nyregion/08fight.html?pagewanted=all.
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As Nick Lembo of the New Jersey Athletic Control Board said, “I can’t tell you how many
[times] you have someone that has hep C or HIV or fails a drug test. You’re really putting
everyone at risk without checking for those things.”81
142.

At a UCL event in February of this year, a competitor broke his leg during a fight.

Because no medical personnel were present, the fighter was loaded onto a table to await the
paramedics who had to be called.
143.

Dr. Sheryl Wulkan, the Chief MMA Ringside Physician for the New Jersey

Athletic Control Board, the Medical Chair of the ABC MMA Rules Committee, a ringside
boxing physician for the New York Athletic Commission, and a certified member of the
American Association of Professional Ringside Physicians, noted that the UCL has no trained
referees, ringside physicians, or ambulances present, and no way of ensuring appropriate match
making. She also noted that while underground mixed martial arts promoters claim their injury
rate is no greater than that of events that comply with state regulatory commissions, some
problems are not apparent on fight night, including concussive symptoms and orbital fractures.
Underground events also do not incorporate prefight testing, which is necessary to eliminate
deceptively healthy looking competitors from fighting. It was prefight testing, for example, that
detected professional fighter Thiago Alves’s brain dural fistula and prevented him from fighting.
Without such testing, the fistula could have ruptured at any time. Prefight testing also minimizes
the risk of communicable diseases such as hepatitis B or C. Dr. Wulkan also noted that fighters
who compete in underground matches have to submit to the full battery of medical evaluations in
states where the sport is regulated, since underground promotions do not keep records of what
injuries were sustained in a fight.
81

Josh Gross, New York MMA: An underground story, ESPN.com, Feb. 16, 2011,
http://sports.espn.go.com/extra/mma/columns/story?id=6128694.
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Some local MMA promoters and regulatory bodies in other states have banned

underground competitors from fighting in their events, citing the danger of contestants
competing in an unsafe and unregulated atmosphere.
145.

As Sophia Hollander of the Wall Street Journal explained, because of the state of

mixed martial arts in New York, “fighters are faced with a tradeoff: It is free to compete in
underground fights (sanctioned bouts in New Jersey require medical tests that can cost hundreds
of dollars), but potentially more dangerous.”82
146.

The founder of the UCL was profiled in both The New York Times and the Wall

Street Journal and said “he would happily shut down his fights if the sport was legalized in New
York.”83 Melvina Lathan of the Athletic Commission confirms that making Professional MMA
illegal has made mixed martial arts less safe in New York: “You don’t want underground
smokers. . . . There is no pre- and postfight examination or on-site ambulance. They can get
knocked out today and fight tomorrow.”84
147.

The proliferation of unregulated amateur mixed martial arts in New York makes

mixed martial arts much less safe for the fighters than it would be if sanctioned and regulated.
Despite the opportunity to directly regulate the aspects of mixed martial arts that the legislature
viewed as dangerous, the legislature instead opted to ban Professional MMA altogether, while
apparently allowing amateur mixed martial arts to occur without any safety precautions
whatsoever. Clearly, it was the perceived message of MMA—not concerns about fighter
safety—that prompted the New York legislature to pass the Ban.

82

Hollander, supra note 48.

83

Id.

84

Sandomir, supra note 25.
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“No Rules” Fighting Is Permitted by the State of New York

Unsafe mixed martial arts in New York is not limited to the “underground”

organizations like the UCL—businesses the State chooses to ignore despite the significant safety
issues raised by their events. Since the Attorney General took the position that the Professional
Combative Sport Ban does not address amateur combative sport events, a handful of amateur
mixed martial arts events—some sanctioned, some not—have cropped up across the State.
While some promoters of such events strive to make their matches as safe as possible and
unilaterally institute MMA rules used in other jurisdictions, others basically promote “no rules”
fighting competitions. Indeed, with the State’s complete lack of regulation, New Yorkers can
lawfully hold a brawl in their backyards and choose what, if any, rules to follow.
149.

In May of this year, Plaintiff Don Lilly and his promotion held the first sanctioned

amateur MMA fight in New York in ten years. The event was the first installment of the “T-N-T
Fight Series” and took place in North Tonawanda, New York. Lilly was in constant contact with
the Athletic Commission to make sure that his event would not violate the Professional
Combative Sport Ban. A representative from the Commission told him that it had no jurisdiction
over amateur MMA and it was up to his local jurisdiction whether he could hold the event, but
that so long as he had all the “requirements” in place, the event should be within the confines of
the Ban. The Commission, of course, has no requirements for amateur MMA events, and Lilly
was left to piece together on his own what rules and safety measures to put in place.
150.

With respect to medical precautions for his event, Lilly essentially followed the

rules of the Pennsylvania State Athletic Commission governing amateur MMA. Pennsylvania is
one of the most active states in sanctioning MMA events. In 2010, for example, Pennsylvania
sanctioned 52 MMA events. At the North Tonawanda event, Lilly had present a ringside
physician with over fifteen years of experience ringside at boxing and MMA events and two
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EMTs and required the fighters to undergo blood tests for HIV and hepatitis, among other things,
as well as a physical within the last six months and clearance from the fighter’s physician, and a
pre- and postfight physical. The insurance Lilly provided to each fighter exceeded the level
required in Pennsylvania.
151.

Lilly’s event was sanctioned by the U.S. Muay Thai Association (“USMTA”).

While the USMTA has sanctioned MMA bouts in other states and has rules governing amateur
MMA that closely follow the Unified MMA Rules, it is not an organization with MMA
expertise, which became evident at the North Tonawanda event. The USMTA officials who
refereed the bouts lacked experience in officiating MMA events. One referee stopped a bout
after a clear knockdown in what appeared to be a “standing eight count.” However, the standing
eight count is not used in MMA and, after realizing this, the referee restarted the bout. The event
was marked by a number of other unusual resets and, at other times, moments when the referee
should have stood the fighters up when they were not advancing in position on the ground. The
judges’ scoring, also overseen by the USMTA, was similarly questionable and indicative of their
lack of experience in MMA. Inexperienced officials jeopardize the safety of fighters, and Lilly
does not intend to use the USMTA at his next event. But this underscores the problems that
occur when New York allows combative sport but refuses to sanction it; the necessary regulatory
mechanisms are simply not in place.
152.

While some amateur MMA promoters in the State, like Lilly, do their best to

ensure fighter safety despite not having any guidance from the Athletic Commission, others do
not. Some amateur promoters do not provide insurance to their fighters, leaving fighters to go
without necessary medical care or accumulate mounting unpaid medical bills. Some promoters
do not even require blood testing or physicals, putting all fighters at risk. It is also unclear

ny-1059083

58

Case 1:11-cv-08215-KMW Document 34

Filed 09/24/12 Page 59 of 178

whether local amateur MMA promoters register their fights, so as to allow other states’
regulatory bodies to assess whether a fighter has been injured in a previous fight or is on medical
suspension or is otherwise healthy enough to compete.
153.

Because New York State does not regulate or otherwise oversee amateur MMA,

there is no way of knowing whether competitors are being sufficiently protected and receiving
the medical attention they require. This jeopardizes the health and safety of MMA participants
not just in New York, but throughout the country.
VI.
THE VAGUENESS OF THE LIVE PROFESSIONAL COMBATIVE SPORT BAN
154.

The Professional Combative Sport Ban is a hastily drafted, awkwardly worded

statute that fails to specify adequately the nature of the conduct it prohibits. As a result, ordinary
citizens are unable to determine whether activities in which they engage—or wish to engage—
are lawful in New York. In the fifteen years since the Ban first took effect, New York State
officials have taken conflicting and often counterintuitive positions as to the meaning of the
Ban’s key provisions, creating still further uncertainty as to the scope of an already vague law.
The Athletic Commission’s apparent inability to arrive at consistent or coherent interpretations
of its authority under the Ban demonstrates that the statute lacks any ascertainable standard to
guide officials in its enforcement.
155.

As is germane here, the Ban does three things.

156.

First, it defines a prohibited “combative sport” as “any professional match or

exhibition other than boxing, sparring, wrestling or martial arts wherein the contestants deliver,
or are not forbidden by the applicable rules thereof from delivering kicks, punches or blows of
any kind to the body of an opponent or opponents.” N.Y. Unconsol. Law § 8905-a(1).
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Second, the Ban specifies the term “martial arts” not in terms of conduct that is

permitted, but as “includ[ing]” activities sanctioned by a set of statutorily exempt organizations.
The Ban states that “‘martial arts’ shall include any professional match or exhibition sanctioned
by any of the following organizations: U.S. Judo Association, U.S. Judo, Inc., U.S. Judo
Federation, U.S. Tae Kwon Do Union, North American Sport Karate Association, U.S.A. Karate
Foundation, U.S. Karate, Inc., World Karate Association, Professional Karate Association,
Karate International, International Kenpo Association, or World Wide Kenpo Association.” Id.
158.

Finally, the Ban provides for civil and criminal penalties for anyone who

“knowingly advances or profits from a combative sport activity.” Id. § 8905-a(3)(a) & (d).
A.

The Term “Professional” Is Vague

159.

On its face, the Ban prohibits only “professional” matches or exhibitions. The

precise distinction between a “professional” and “non-professional” event is thus integral to
delineating the scope of the Ban. However, the term “professional” as it relates to combative
sport matches or exhibitions is not defined anywhere in the Ban or in the relevant portion of New
York’s Unconsolidated Laws. The Athletic Commission has been unable to hold to a consistent
definition of “professional”—and most notably, cannot seem to decide whether the ban on
“professional” matches and exhibitions includes “amateur” ones as well.
160.

As the Ban is interpreted by State officials, amateur combative sports have run the

continuum from being wholly permissible but unregulated to fully prohibited. In particular, at
various times, officials have interpreted the Ban as prohibiting (1) only those matches and
exhibitions in which the contestants are compensated for their participation; (2) matches and
exhibitions in which contestants are not paid but tickets are sold; (3) all combative sports events,
regardless of whether tickets are sold or competitors are paid.
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After Plaintiffs filed their Original Complaint, Defendant Attorney General took

the position that the Ban does not apply to “amateur” combative sport.85 Since that time, the
Athletic Commission has permitted a number of amateur mixed martial arts events to take place,
ostensibly on the ground that amateur combative sports are legal in New York.86
162.

This recent position on amateur combative sports, however, is hardly the position

that State officials had maintained over the course of the Ban’s fifteen-year history. Instead,
there has been a pattern of shifting and incoherent flip-flopping.
163.

In the early years following the Ban’s enactment in 1997, the Athletic

Commission apparently took the position that mixed martial arts fights—both amateur and
professional—were permitted so long as they were not promoted by the UFC. Numerous nonUFC mixed martial arts shows were held in the State during that time, such as promoter Lou
Neglia’s “Vengeance at the Vanderbilt” series. Neglia’s shows included both professional and
amateur mixed martial arts bouts on the cards and were sanctioned by the USKBA, a nowdefunct sanctioning body that was never one of the “exempt” organizations listed in the Ban.
The Athletic Commission was aware that such events took place, and members of the Athletic
Commission are said to have attended some of the fights.
164.

Even in these early years, however, the Athletic Commission was far from

consistent in its interpretation of the Ban’s reach. For example, in an October 2000 article in the
Buffalo News, a spokesperson for the Athletic Commission stated, “combative sports, either on a

85

Def. Schneiderman’s Reply Mem. of Law in Supp. of His Initial Limited Mot. to Dismiss Fourth and
Fifth Causes of Action of the Compl. at 5, Jones v. Schneiderman, No. 11-8215 (S.D.N.Y. Mar. 2, 2012), ECF No.
26 (“[A]mateur UF/EF, which is neither banned nor regulated in New York….”).
86

Pete Iorizzo, Stupid Law Takes Beating, timesunion.com, Aug. 12, 2012,
http://www.timesunion.com/sports/article/Stupid-law-takes-beating-3781752.php.
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professional or amateur basis, are prohibited in New York State.”87 As reported in the article, a
promoter in Rochester, New York, wanted to hold an amateur “Combat Zone” event in which
participants “don protective gear and whale away at each other in front of a boisterous crowd,
complete with theme music and a ring announcer, referees, corner men, ring girls and medical
personnel standing by.”88 But Lawrence Mandelker, counsel to the Athletic Commission, sent a
letter to the promoter citing the Ban and other state law and stating, “[v]iolations of these statutes
carry criminal penalties, and may subject you and your firm to prosecution to the fullest extent of
the law.”89 Another Athletic Commission official, who asked not to be identified, said, “[i]f he
proceeds with this, he does so at his own peril.”90
165.

In 2001, however, the Athletic Commission stated publicly that the Ban did not

apply to amateur events. Indeed, it lobbied for legislation that would close this supposed
loophole in the law. In a letter expressing support for an amendment to New York’s Alcohol and
Beverage Control Laws, N.Y. Alco. Bev. Cont. Law § 106(6-c)(a) (the “2001 Liquor Law”)—
which prohibits venues that serve alcohol from hosting any combative sport event “whether or
not the event consists of a professional match or exhibition, and whether or not the event or any
such act, or both, is done for compensation”—the New York Department of State (the “State
Department”) and the Athletic Commission specifically cited “instances of promoters attempting
to circumscribe New York’s prohibition of combative sports by offering the events without

87

Dick Dawson, Amateur Fight Club Presented in “Combat Zone,” the Buffalo News, Oct. 13, 2000, at B1,
available at 2000 WLNR 1221386 (emphasis added).
88

Id.
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Id.
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ny-1059083

62

Case 1:11-cv-08215-KMW Document 34

Filed 09/24/12 Page 63 of 178

direct compensation for the combatants, thereby rendering the event non-professional.”91
Senator James Alesi, the bill’s sponsor, also justified the 2001 Liquor Law on the grounds that
promoters had thus far been able to circumvent the Professional Combative Sport Ban by
avoiding “any representation that an individual would in any way be compensated for his or her
participation in the match. By eliminating compensation, [promoters were] able to avoid the
existing statutory prohibitions against combative sports.”92
166.

The following year, despite having just recently informed the legislature that the

Ban did not cover “amateur” combative sport, the Athletic Commission apparently concluded
just the opposite—that all combative sport events were prohibited by the Ban, including matches
between amateur competitors. Beginning around 2002, the Athletic Commission sent cease and
desist letters to shut down amateur combative sport events. Alternatively, the State Liquor
Authority would step in if the venue served alcohol, threatening to revoke the venue’s license.
According to an April 2012 article, the Athletic Commission had “shut down many amateur
shows for more than 10 years.”93 Reports on this change of position by the Commission were
widespread.
167.

As a result, sanctioned amateur mixed martial arts events (i.e., overseen by any

regulatory body, whether a state entity or a private sanctioning organization) disappeared from
New York after 2002 and did not resume until the Attorney General asserted in the course of this
litigation that amateur combative sport events are legal in New York State. In the intervening

91

Mem. of Joshua B. Toas, Esq., Assistant Sec’y of State & Deputy Counsel, New York Dep’t of State, dated
June 26, 2001, 2001 Bill Jacket, at 9 (emphasis added).
92

Letter of Sen. James S. Alesi, New York Senate, dated June 22, 2001, 2001 Bill Jacket, at 5.

93

Kevin McCall, A twist of fate: New amateur fighting league fuses elements of chance and versatility, The
Ithacan, Apr. 4, 2012, available at http://theithacan.org/22533.
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years, what remained of mixed martial arts in the State went “underground,” most notably in the
form of the UCL, New York City’s unsanctioned amateur mixed martial arts series.
168.

Between 2002 and 2012, State officials repeatedly emphasized that the Ban

prohibited amateur mixed martial arts, whether “underground” events such as the UCL, or events
sponsored and sanctioned by a martial arts organization. A January 2007 New York Times article
about the UCL quotes the Athletic Commission as saying it would “track down and close the
show if it knew about it in advance.”94 Similarly, a March 2007 Newsday article quotes Ron
Scott Stevens, then-chair of the Athletic Commission, as saying that UCL fights are “most likely
illegal.”95 Stevens insisted that, “[i]f we find out about them, then we move to stop them.”96 In
May 2007, the Athletic Commission sent a cease and desist letter to combat sport blogger and
journalist Jim Genia, informing him that a planned UCL bout at a local boxing gym violated the
Ban and that he could face civil penalties if he continued to promote the event. Genia had
maintained a mailing list of individuals interested in attending UCL matches but had not
otherwise participated in organizing the event.
169.

To be clear, the UCL involves amateur fighters, and if amateur MMA is legal in

New York, there should have been no issue. Yet, the Athletic Commission continued to insist
throughout this period that it had the authority to shut down UCL fights. In a July 2011 article in
the Wall Street Journal, the State Department’s Lisa MacSpadden said, “[p]aid or unpaid, and
regardless of whether alcohol is served, mixed martial arts exhibitions and matches are illegal in
the state of New York,” and if the State “is tipped off far enough in advance of a planned match
94

Justin Porter, Few Rules, but to the Fighters, Pure Sport, N.Y. Times, Jan. 8, 2007, available at
http://www.nytimes.com/2007/01/08/nyregion/08fight.html?pagewanted=all.
95

Barbara Barker, Kicking and Punching Keeps Fans Coming Back to Top-Secret Venues, Newsday, Mar.
11, 2007, at B18.
96

Id.
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or exhibition, then legal counsel will investigate the matter and issue a ‘cease and desist’ letter
informing the involved parties that the activity is illegal.”97 In October 2011, Crain’s reported
that the Athletic Commission had asked the Attorney General’s office to investigate a fight card
in upstate New York, reportedly to see if it “crossed the line into the growing ‘underground’ of
mixed martial arts.”98
170.

Even while it was shutting down amateur shows, State officials periodically

continued to disclaim authority over at least some amateur combative sports events, adding still
further confusion over what the Ban covered. Journalist Jim Genia reports that a representative
of the Athletic Commission told him on the phone in 2003 that “[w]e have no jurisdiction over
amateur events. We only have jurisdiction over events where the competitors are paid.”99 An
attorney for the State Department agreed, as did a New York City Police Department
representative from its Community Affairs office.100 Similarly, shortly before the Attorney
General proclaimed amateur combative sport to be outside the Ban during the course of this
litigation, State Department General Counsel Susan L. Watson wrote in a March 31, 2011 letter
to Manhattan District Attorney Cyrus Vance that amateur events like the UCL, “[i]f
professional,” would violate the Ban, but that at present, “these activities appear to be beyond the
State Athletic Commission’s current regulatory jurisdiction.”
171.

The Attorney General’s latest pronouncement has altered the face of MMA in

New York once again, as noted by Jim Genia, who recently wrote: “Thanks to Zuffa’s lawsuit,

97

Hollander, supra note 48.

98

Fighting Words: Commission asks AG for boxing probe, Crain’s New York Business, Oct. 5, 2011,
http://www.crainsnewyork.com/article/20111005/MEDIA_ENTERTAINMENT/111009953.
99

From the Mailbag: “What Amateur Loophole?,” MMA Journalist, http://mmajournalist.blogspot.com/
2009/07/from-mailbag-what-amateur-loophole.html (July 21, 2009).
100

Id.
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and the State’s subsequent Motion to Dismiss, it was finally acknowledged by one and all that
the law banning pro MMA does nothing to prohibit the amateur version of the sport.”101
172.

As noted above, Plaintiff Don Lilly produced an amateur MMA event in May of

this year in North Tonawanda. Before this year, Lilly reasonably believed that amateur MMA
was illegal in New York. He had been told as much by the Athletic Commission. Upon learning
of the Attorney General’s position, Lilly decided to promote a sanctioned amateur event. Before
approaching the U.S. Muay Thai Association, Lilly asked the WKA, one of the Ban’s exempt
organizations, to sanction the event. The WKA declined, insisting that such an event would be
illegal. The Athletic Commission, however, informed Lilly that it was up to his local jurisdiction
to decide whether he could hold the bout and that it would be contacting local authorities to
advise them of the event. Lilly was confused as to why the Commission would contact the
authorities if amateur mixed martial arts is not within the Commission’s jurisdiction under the
Ban. Local authorities told Lilly that he was doing nothing wrong; the town’s mayor and local
police officers even attended the event.
173.

But there is still no clarity on the subject in New York. Some state officials still

disagree with the Attorney General and the Athletic Commission that amateur events are legal in
New York State. Another amateur mixed martial arts event, Cage Wars XIII produced by
Plaintiff Shannon Miller and his promotion, 5Guys Fighting, took place on August 11, 2012, in
Albany, New York.102 Athletic Commission Chairwoman Melvina Lathan sent a letter to Cage
Wars XIII’s promoters certifying that they were doing nothing illegal.103 State Assemblyman

101

Genia, supra note 1.

102

Rick Karlin, Ban Can’t Defeat “Cage Wars XIII,” timesunion.com, Aug. 3, 2012,
http://www.timesunion.com/local/article/Ban-can-t-defeat-Cage-Wars-XIII-3761698.php.
103

Id.
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Bob Reilly disagreed: “[t]his is an attempt to circumvent the law. We have a state athletic
commissioner who has chosen not to enforce laws and regulations. There are just so many safety
issues that are involved here.”104 Assemblyman Reilly lodged complaints about the event with
the Athletic Commission, stating, “[t]he commissioner better get on the ball and do her job.”105
According to a commentator for the Albany Times Union, “Reilly believes that even though the
[Ban] doesn’t specifically prohibit amateur MMA events, it is within the authority of the state
athletic commission to declare such events out of bounds.”106 Commenting on the same event,
former Athletic Commission Chairman Jack Prenderville agreed with Reilly’s interpretation: “I
can’t understand how they can say because you’re an amateur, they (the state Athletic
Commission) don’t have any responsibility . . . . (The commission) has a responsibility amateur
or pro.”107
174.

Beyond its confusion about whether the Ban prohibits amateur MMA events, the

Athletic Commission is confused about what “professional” means in other respects as well. A
memorandum accompanying the 2001 Liquor Bill suggests that State officials at the time
understood a “professional” match as being “one where compensation is received by the
contestants for their participation.”108 This is how the term “professional” is colloquially
understood. But, as relayed on a martial arts message board in December 2002, a local
kickboxing promoter was told by the Athletic Commission that he would not be able to hold

104

Erin Vannella, MMA Takes a Swing at State Legalities, YNN, Your News Now, Aug. 10, 2012,
http://hudsonvalley.ynn.com/content/top_stories/594749/mma-takes-a-swing-at-state-legalities/.
105

Karlin, supra note 102.

106

Pete Iorizzo, Stupid Law Takes Beating, timesunion.com, Aug. 12, 2012,
http://www.timesunion.com/sports/article/Stupid-law-takes-beating-3781752.php.
107

Dan Levy, Mixed martial arts stirs up political fight, WNYT.com, Aug. 12, 2012,
http://wnyt.com/article/stories/s2725054.shtml
108

See Introducer’s Mem. in Supp., New York Bill Jacket, 2001 S.B. 2193, ch. 254 (“2001 Bill Jacket”), at 3.
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exhibitions by amateur fighters at his kickboxing academy, even as a fundraiser, so long as
tickets were sold for the event.109 Then, after the Attorney General announced in this case that
amateur combative sport is lawful, the Athletic Commission told an amateur promoter that a
“professional” event was any event in which participants are paid, or in which participants
include anyone who earns a living from a martial art or combative sport discipline, such as a
martial arts instructor or school owner. Interestingly, the Athletic Commission based its position
not on the text of the Ban itself, nor on any regulations interpreting it, but on regulations that
implement the Athletic Commission’s authority over another sport entirely—boxing. Thus, the
Athletic Commission has interpreted the word “professional” in at least three different and
inconsistent ways.
B.

The Term “Combative Sport” Is Vague

175.

The entire crux of the Ban is its definition of “combative sport.” That, after all, is

what is banned. The Athletic Commission’s grappling with this term would be amusing, if the
rights of New Yorkers did not depend on how it exercised its authority.
176.

In 2007, the Athletic Commission tried to ban pillow fights after organizers

scheduled an event, with the Commission claiming the fights were “combative sport.”110 This is
odd enough, because—consistent with the confusion evidenced above—the contestants were not
paid, and so this amateur event should have been lawful anyway. But in a March 12, 2007 letter
to the organizers, the creators of Toronto’s Pillow Fight League, the Commission’s then-General

109

A Rall Against The Nys Athleteic Commision!, Ax Muay Thai Kickboxing Forum,
http://message.axkickboxing.com/index.phtml?action=dispthread&topic=6329&junk=1040974938.46785 (Dec. 15,
2002 15:14:16).
110

Killing Me Softly: Pillow-Fight Tournaments Grow in Popularity, FOXNews.com, Dec. 17, 2008,
http://www.foxnews.com/story/0,2933,469044,00.html.

ny-1059083

68

Case 1:11-cv-08215-KMW Document 34

Filed 09/24/12 Page 69 of 178

Counsel, Hugo Spindola, wrote: “These types of events clearly do not meet the strict
requirements and statutory definitions of either boxing or wrestling . . . and would be barred.”111
177.

The Commission then got a new General Counsel, and apparently changed its

position on pillow fighting (though perhaps as a matter of standardless grace, rather than
statutory interpretation): Ruth Colon, a spokesperson for the Commission, said that while “the
law technically prohibits any fighting sports other than boxing, professional wrestling and
martial arts, [ ]the office, now run under general counsel Jim Leary, has no plans to enforce the
rule in this case.”112
178.

While pillow fighting apparently is a “combative sport” within the meaning of the

Ban, full metal jousting apparently is not. As noted above, in February 2012, Madison Square
Garden hosted a jousting demonstration at halftime during a bull riding event. Jousting would
appear to constitute a “combative sport” as contestants are delivering “blows” to the body of
their opponents. The New York Times described the jousting event as “the real thing, not the
fake theatrical jousting you see at Renaissance fairs. Guys on horseback charge at each other
with 11-foot wooden lances. They’re wearing armor.”113 Because it appears that jousters were
paid for their performance, the event ostensibly qualified as a “professional” combative sports
exhibition as well. Yet, Plaintiffs are not aware of any action taken to interfere with jousting in
New York State.
C.

The Term “Martial Arts” Is Vague

179.

The Ban exempts from the definition of “combative sport” activities that qualify

as “martial arts.” Yet, the Ban fails to provide any objective distinction between prohibited
111

Id.

112

Id.

113

Genzlinger, supra note 69.
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“combative sport” and permitted “martial arts.” The Ban states that “martial arts” include
professional matches and exhibitions sanctioned by the “exempt” organizations, but never says
what else is “include[d]” or excluded and in no way specifies what fighting activities qualify as
“martial arts.” N.Y. Unconsol. Laws § 8905-a(1).
180.

The term “martial arts” is not defined anywhere in the Unconsolidated Laws or in

the Athletic Commission’s regulations.
181.

The Ban’s legislative history is full of references to “martial arts,” but, if

anything, those references confuse the issue helplessly.
182.

Even Senator Goodman, the Ban’s sponsor, acknowledged that the Ban fails to

define what “martial arts” means. At the time of enactment, then-Senator Franz Leichter
expressed concern that the Ban could be interpreted to prohibit even school and club martial arts
exhibitions unless they were sanctioned by an exempt organization.114 The Ban’s sponsor,
Senator Roy Goodman, assured him that the statute would not apply to school or club events
because the Ban merely specifies that “[martial arts] shall include” sanctioned events, but “does
not say that it shall not include other forms of martial arts.”115 Because, as Senator Goodman
admitted, the Ban does not specify what “martial arts” means and what activities might be
exempted from its reach, the statute could be read to exempt Professional MMA, which of course
is a form of martial arts. But many believe that the Ban specifically prohibits Professional
MMA, including the Athletic Commission and other State officials.

114

See 1997 Senate Debate at 813:24-814:6 (“I think some of our schools have martial arts exhibits. Clubs
have martial arts exhibits . . . and it would seem to me that you’re now raising a question whether these martial arts
activities can proceed.”).
115

Id. at 814:11-19 (“SENATOR LEICHTER: Well -- but isn’t it true, Senator, it’s only the martial arts
that are sanctioned in exhibitions by these organizations? If Junior High School 141 has a martial arts exhibit -SENATOR GOODMAN: It just says it shall include them. It does not say that it shall not include other forms of
martial arts. I don’t think that’s a problem, Senator.”).
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Portions of the legislative history suggest that certain “legitimate” martial arts

may be exempt from the Ban.116 The term “legitimate,” however, is nowhere defined. ThenMayor Rudolph Giuliani, a supporter of the Ban, tried to help out by suggesting that “legitimate”
martial arts, as opposed to “combative sports,” have rules in place to prevent injuries to
fighters.117 Professional MMA matches promoted by the UFC have such rules in place, but
many believe Professional MMA is prohibited in the State. Giuliani also suggested that
kickboxing might qualify as a “legitimate” martial art.118 Yet, similar to MMA, kickboxing is a
“mixed” martial art, composed of a variety of martial art and combat sports disciplines. Like
mixed martial arts, kickboxing is not among the disciplines (judo, tae kwon do, karate, kenpo)
represented by the exempt organizations.
184.

In adopting the 2001 Liquor Law, the New York State legislature appears to have

adopted—or actually one-upped—Senator Goodman’s expansive definition of “martial arts.”
The 2001 Liquor Law exempts “any professional match or exhibition which consists of boxing,
sparring, wrestling, or martial arts and which is excepted from the definition of the term
‘combative sport’ [set forth in the Ban].” N.Y. Alco. Bev. Cont. Law § 106(6-c)(a) & (b)
(emphasis added). The 2001 Liquor Law thus appears to treat “martial arts” as something
different than a “professional match or exhibition” sanctioned by one of the exempt

116

See, e.g., Mem. of Frank P. Milano, Esq., Counsel to the Secretary, New York State Dep’t, dated Feb.
14, 1997, New York Bill Jacket, 1997 A.B. 2718, Ch. 14, at 11 (“[L]egitimate martial arts competitions are now
expressly recognized and sanctioned”); Letter of Rudolph W. Guiliani, mayor of the City of New York, dated
February 12, 1997, New York Bill Jacket, 1997 A.B. 2718, Ch. 14, (hereinafter, “Giuliani Letter”), at 16 (“This bill
would not result in the prohibition or restriction of legitimate . . . martial arts contests such as kick boxing or
karate.”).
117

Giuliani Letter at 16 (“In those sports, serious or permanent injury for the most part may be prevented
through the establishment and enforcement of appropriate rules.”).
118

Id. (“This bill would not result in the prohibition or restriction of legitimate … martial arts contests such
as kick boxing or karate.”).
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organizations. But because “martial arts” in the Ban already “include[d]” activities besides those
sanctioned by an organization, the 2001 Liquor Law is entirely incoherent.
185.

Initially, the Athletic Commission interpreted the term “martial arts” to permit at

least some additional events not sanctioned by an exempt organization. Specifically, the Athletic
Commission informed local kickboxing promoters that the Ban did not prohibit kickboxing—
whether professional or amateur—despite the fact that kickboxing was not then within the ambit
of any of the exempt organizations. In the first few years after the Ban went into effect,
kickboxing events took place in New York without any interference from the State.
186.

Sometime around 2002, the Athletic Commission apparently concluded that the

term “martial arts” referred only to events sanctioned by an exempt organization. This change
roughly coincided with the Commission’s decision—discussed in detail above—to enforce the
Ban against both amateur and professional events. Thus, the Athletic Commission now
maintained that the Ban in fact prohibited all martial arts events—both amateur and
professional—not sanctioned by an exempt organization, including kickboxing. The Athletic
Commission informed local martial arts promoters that only exempt organizations could hold
events in the State. Likewise, the International Kickboxing Federation (“IKF”) and the
International Sport Kickboxing Association (“ISKA”), both of which are highly recognized
worldwide kickboxing sanctioning bodies—but neither of which are named as exempt
organizations under the Ban—were both told by the Commission that they could not sanction
martial arts events in New York. One local promoter complained on a martial arts message
board in mid-2003 that that “[r]ecent changes in New York State Law” had rendered certain
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martial arts illegal in the state.119 Another user described the change in the Athletic
Commission’s posture toward non-exempt martial arts organizations as “sudden.”120
187.

By the beginning of 2004, the Athletic Commission appeared to have changed

course once again. The Commission now maintained that amateur martial arts events fell outside
the Ban’s reach, but that professional martial arts events could take place if sanctioned by an
exempt organization. For example, in January 2004, the IKF—a sanctioning body not listed in
the Ban as an exempt organization—reported that the Athletic Commission had given the IKF
permission to sanction amateur, but not professional, events in the State.
188.

The Athletic Commission’s position that amateur kickboxing fell beyond the

Ban’s reach is difficult to reconcile with the Commission’s continued insistence that amateur
mixed martial arts was prohibited under the Ban. If the Commission believed that it could
exercise jurisdiction over at least some amateur events—like amateur mixed martial arts—its
decision to permit non-exempt organizations to sanction amateur kickboxing suggests that the
Commission had reached the conclusion that kickboxing was a “legitimate” martial art whereas
mixed martial arts was an “illegitimate” combative sport. Nothing in the Ban’s text would
support such a distinction.
189.

The Athletic Commission permits exempt organizations to sanction events that

fall well outside their disciplines, providing proof of the vagueness of the terms “martial art” and
“combative sport.”
190.

The World Kickboxing Association, or WKA, is listed as an exempt organization

in the Ban under its former title—the World Karate Association. Over the years, however, as
119

What happened to the Save NY Kung Fu post?, Kung Fu Magazine Forums > Wai Jia: The Kung Fu
Forum > Kung Fu Forum, http://forum.kungfumagazine.com/forum/archive/index.php/t-22213.html (May 13, 2003
06:09 PM).
120

Id. (May 14, 2003 07:59 AM)
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martial arts evolved, it changed its title to the World Kickboxing and Karate Association, and
then the World Kickboxing Association. The WKA now regularly sanctions professional and
amateur kickboxing and Muay Thai events in New York; yet, kickboxing and Muay Thai are
mixed martial arts.
191.

The WKA sanctions these events with the full knowledge and approval of the

Athletic Commission. Under then-General Counsel Hugo Spindola, the WKA initially obtained
Commission approval for events it sanctioned on an event-by-event basis, but over time the
Commission apparently allowed the WKA simply to move forward on its own, which it has done
to the present day.
192.

The WKA sanctions Friday Night Fights Muay Thai (“FNFMT”) and TaKe On

Productions Muay Thai (“Take On”), both of which regularly produce professional and amateur
Muay Thai events in the State. On March 16, 2012, Take On held the first ever Muay Thai event
at Madison Square Garden—“Muay Thai at the Mecca”—a professional match that drew 3,200
fans. MSG has now scheduled yet another Muay Thai event, sanctioned by the WKA. During
the time the Athletic Commission was banning amateur events in New York, it allowed the
WKA to sanction such events, including the amateur kickboxing series, “Combat at the
Capitale,” which has taken place in New York City since 2003.
193.

In response to Plaintiffs’ question of how “Muay Thai at the Mecca” could

possibly be legal under the Ban, the New York Attorney General formally took the position that
the WKA can sanction professional mixed martial arts. He explained in his Reply Brief to his
First Motion to Dismiss: “exempted ‘martial arts’ are defined as ‘any professional match or
exhibition sanctioned by any’ of the listed organizations. [Muay Thai at the Mecca] appears to
confirm that the 1997 Legislation provides a procedure by which a sport claiming to be a ‘martial
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art’ or to have similar characteristics can enter the New York market under the sponsorship of a
listed organization. The UFC has apparently decided not to even explore this path, preferring an
all-out attack on the statute . . . .”121
194.

The Attorney General’s statement suggests that Professional MMA could go from

being a prohibited “combative sport” to a permitted “martial art” if sanctioned by of one of the
twelve organizations listed in the Ban. The Attorney General’s position underscores that there
are in fact no objective, conduct-based criteria to distinguish “martial arts” from “combative
sports,” while radically confusing what—if anything—the Ban accomplishes.
D.

The Athletic Commission’s Authority to Modify the Term “Martial Arts” Is
Vague

195.

The Ban authorizes the Commission “to promulgate regulations which would

establish a process to allow for the inclusion or removal of martial arts organizations from the
above list.” N.Y. Unconsol. Laws § 8905-a(1). This language suggests that the legislature
intended for the Athletic Commission to adjust the scope of “martial arts” over time to reflect the
changing nature of the various sports.
196.

The Athletic Commission, however, reads the Ban to mean it lacks the authority

to modify the list of exempt organizations. Martial arts and combat sports promoters and
organizations meeting all of the factors enumerated in the Ban have repeatedly approached the
Commission for inclusion as an exempt organization. The Commission has informed them that
it cannot amend the list unless the legislature changes the law. When a local kickboxing
promoter asked the Athletic Commission to add three kickboxing associations to the list, the
Commission informed him that the Ban was “[a] law that cannot be changed or interpeted [sic] in
121

Def. Schneiderman’s Reply Mem. of Law in Supp. of His Initial Limited Mot. to Dismiss Fourth and
Fifth Causes of Action of the Compl. at 6, Jones v. Schneiderman, No. 11-8215 (S.D.N.Y. Mar. 2, 2012), ECF No.
26.
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any other way.”122 Both the IKF and ISKA, experienced martial arts sanctioning bodies, have
repeatedly approached the Commission and asked to be included among the exempt
organizations. The Commission informed both organizations that it lacks the authority to do so.
It does not appear that any organization has ever been added to or removed from the list of
exempt organizations set forth in the Ban—even though most of them are now in fact defunct.
197.

The Athletic Commission has made clear that even if it were to add organizations

to the list—and Plaintiffs believe that despite its public posture, the Athletic Commission has
contemplated doing so—it lacks statutory authority to add an organization that might sanction
MMA. But there is nothing in the Ban that provides any plausible basis for this discrimination
against MMA. Indeed, it contradicts the Attorney General’s assertion (referring specifically to
Plaintiff UFC) that “the 1997 Legislation provides a procedure by which a sport claiming to be a
‘martial art’ or to have similar characteristics can enter the New York market under the
sponsorship of a listed organization.”123
E.

The Phrase “Advances or Profits From a Combative Sport Activity” Is
Vague

198.

The Ban provides for civil and criminal penalties against any individual who

“knowingly advances or profits from a combative sport activity.” N.Y. Unconsol. Laws § 8905a(3)(a) & (d). A person advances a combative sport activity “when, acting other than as a
spectator, he or she engages in conduct which materially aids any combative sport.” Id. § 8905a(3)(b). Such conduct may include, but is not limited to acts “directed toward the creation,
establishment or performance of a combative sport, toward the acquisition or maintenance of
122

See, e.g., A Rall Against The Nys Athleteic Commision!, Ax Muay Thai Kickboxing Forum,
http://message.axkickboxing.com/index.phtml?action=dispthread&topic=6329&junk=1040974938.46785 (Dec. 14,
2002 07:50:22).
123
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premises, paraphernalia, equipment or apparatus therefor, toward the solicitation or inducement
of persons to attend or participate therein, toward the actual conduct of the performance thereof,
toward the arrangement of any of its financial or promotional phases, or toward any other phase
of a combative sport.” Id. A person profits from a combative sport activity “when he or she
accepts or receives money or other property with intent to participate in the proceeds of a
combative sport activity, or pursuant to an agreement or understanding with any person whereby
he or she participates or is to participate in the proceeds of a combative sport activity.” Id.
§ 8905-a(3)(c).
199.

The Ban’s legislative history reveals that lawmakers were themselves confused by

the breadth of these provisions. A number of senators expressed concern that the Ban would
prohibit activities that take place within the State to promote out-of-state matches, including
televised broadcasts of combative sport events.124 Then-Senator Richard Dollinger of Rochester
questioned “to what extent you can be a promoter in New York State even though the fight
occurs someplace else.”125 Dollinger suggested that “this bill could use a little further drafting to
better define exactly what we’re trying to weed out of the process.”126 Similarly, Senator
Leichter observed that “it’s not a carefully drafted bill because certainly your reading of this bill
would seem to imply that any activity in this state related to ultimate fighting, wherever, in
Alabama, New Jersey, and so on, could be a criminal act.”127 Governor Pataki assured
legislators that the Ban “is not intended to apply to persons promoting in New York a combative

124

See, e.g., 1997 Senate Debate at 806:14-808:22 (“I certainly read this as being broad enough to affect
Pay Per View here in this state.”).
125

Id. at 810:16-20.

126

Id. at 810:23-811:3.

127

Id. at 811:20-24.
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sport event lawfully occurring outside the State.”128 As written, however, the Ban does not
incorporate this limiting construction.
200.

A variety of activities regularly take place in New York State that potentially

violate the Ban’s prohibition against advancing or profiting from combative sport activity. Cable
and satellite television providers regularly show Professional MMA fights in New York. Local
stores sell MMA T-shirts, videos, action figures, toys, and gear. Retail and online ticket outlets
sell tickets to out-of-state Professional MMA events. The MMA World Expo—which takes
place annually at the Javits Center in New York City—features training seminars,
demonstrations, and appearances by Professional MMA fighters. Numerous exhibitors attend
the event to promote mixed martial arts gyms, equipment, and merchandise. Likewise, in upstate
New York, an instructor for the Association of Boxing Commissions recently held a training
course for individuals wishing to obtain a license to officiate Professional MMA bouts. All of
these activities could constitute “advancing” or “profiting” from a combative sport.
201.

Numerous trainers in New York coach Professional MMA fighters who then

compete in other states. Local gyms regularly host or sponsor these athletes. For example,
Ithaca-based Team BombSquad counts among its members fighters who appear in a range of
Professional MMA promotions, including the UFC and Bellator Fighting Championships. In
Long Island, MMA promoter, trainer, and gym owner Ray Longo and UFC fighter, trainer, and
gym owner Matt Serra together train several UFC competitors on the Serra/Longo Fight Team.
202.

Finally, countless bars and other venues in New York charge admission to patrons

to view Professional MMA fights. Madison Square Garden has held UFC viewing parties, and

128

Governor’s Approval Mem., New York Bill Jacket, 1997 A.B. 2718, Ch. 14, at 5.
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New York network, cable, and satellite television providers regularly show professional MMA
fights.
203.

It is unclear whether any of these activities are permitted under the Ban, though

they occur openly in the State. Highlighting this, as alleged above, one journalist received a
cease and desist letter merely for maintaining a list of individuals interested in viewing
Underground Combat League.
F.

The Term “Exhibition” Is Vague

204.

Further confusing the meaning of “advance” and “profit from,” the Ban also fails

to define the term “exhibition.” Nothing in the Ban’s legislative history offers guidance on this
point. The Athletic Commission’s regulations governing boxing and wrestling define an
“exhibition” as “an engagement in which the participants show or display their skill without
necessarily striving to win.” N.Y. Comp. Codes R. & Regs. tit. 19, § 205.1(d). The
Unconsolidated Laws governing boxing and wrestling do not define either term but do exempt
from certain regulations exhibitions held “solely for training purposes.” N.Y. Unconsol. Laws
§ 8923. These definitions suggest that an “exhibition” is an event—held either for training
purposes or as a general demonstration—in which participants display their skills but do not
necessarily strive to win.
205.

Activities that meet this definition of “exhibition,” and that would appear facially

to be barred by the Ban, plainly occur in New York, and given the prominence of them it is
difficult to believe New York State officials are unaware these activities are occurring. For
example, on July 2009, the Strikeforce Professional MMA promotion hosted an open workout
between professional fighters Cris “Cyborg” Santos and Plaintiff Gina Carano for fans at
Madison Square Garden, in advance of their upcoming fight on Showtime. Santos later sparred
against her husband, fellow Professional MMA fighter Evangelista Santos, in a cage set up
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outside MSG for the occasion.129 Similarly, last year’s MMA World Expo at the Javits Center
featured demonstrations and training seminars by Professional MMA fighters and instructors.
Earlier this year, UFC fighter Renzo Gracie hosted a “Paradise Warrior Retreat,” featuring
demonstrations by him and other UFC fighters, at his mixed martial arts gym in Manhattan.
206.

At the same time, however, there is some indication that the Commission had

previously threatened enforcement against martial arts exhibitions at local kickboxing
academies.130
207.

Nothing in the Ban or its legislative history helps clarify when an activity might

cross the line between a prohibited “exhibition” and a wholly lawful demonstration.
VII.
THE MESSAGE OF MIXED MARTIAL ARTS
208.

There can be no doubt that MMA conveys a message; the perceived message of

mixed martial arts was the primary reason that the New York legislature adopted the Ban. Even
today, although MMA’s popularity and safety have been proved, MMA’s legislative opponents
condemn the MMA because of its perceived message of violence.
209.

Banning MMA because of its supposedly violent message is unconstitutional, as

the Supreme Court made clear last year in Brown v. Entertainment Merchants Association,
__U.S.__ , 131 S. Ct. 2729 (2011).
210.

New York legislators who believe violence is the message of MMA, however,

have misread that message. The sport is popular with both fighters and fans because it signifies
(among other things) what remarkable skill and training can accomplish, that such skill and
129

Video of the sparring session can be seen at http://www.youtube.com/watch?v=ZnJDhHKGVHM.

130

A Rall Against The Nys Athleteic Commision!, Ax Muay Thai Kickboxing Forum,
http://message.axkickboxing.com/index.phtml?action=dispthread&topic=6329&junk=1040974938.46785 (Dec. 15,
2002 15:14:16).
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training can easily defeat brawn and brutality, that respect for one’s opponent is not inconsistent
with combat sports, and that courage in the face of a challenge is a trait to be emulated. For
some, MMA may be about violence, but for most, MMA carries a message of discipline,
challenge, and inspiration.
A.

Why Mixed Martial Artists Fight

211.

Fighters compete in live Professional MMA matches for a variety of reasons,

including, naturally, the desire for fame and fortune. But many fighters also fight because live
competition is the ultimate showcase of what they have accomplished in training. Many describe
their public fights as the “culmination” of what they have strived for, the chance to demonstrate
to those watching their hard-won skill and technique, their discipline, their courage, and their
determination to win.
212.

When discussing their attraction to the sport, Professional MMA fighters

emphasize its technical difficulty, skill, effect on personal development, and the hard work
necessary to succeed as a professional fighter. Georges St-Pierre, perhaps Professional MMA’s
most recognizable star, recently explained why he is a Professional MMA fighter: “To win a
fight—that’s not the goal of a mixed martial artist. A mixed martial artist dedicates his life to
perfection. I’m a mixed martial artist.”131 It is this skill and artistry that fighters demonstrate
when they step into the cage. It is not a coincidence that the sport is called mixed martial arts.
In fact, nearly every phase of a live Professional MMA event is expressive conduct.
213.

The moves, strikes, holds, and maneuvers used by Professional MMA fighters are

neither random nor ad hoc. They are practiced, honed, and carefully planned and executed.
Mixed martial arts, like all martial arts, is an art indeed. As Renzo Gracie, Royce Gracie’s
131

Nate Penn, King Georges, Lord of the Octagon, Maxim, May 2011.
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cousin and the owner of a mixed martial arts gym in Manhattan, explained, “There’s so much
technique involved in [MMA] that I, to be honest, I think when I see a good fight, I think it
makes a Russian ballet look like [a series of] uncoordinated body movements.”132 It has been
said that if boxing is the “sweet science,” then MMA is the “ultimate game of chess.” Fighters
regularly describe how MMA demonstrates the boundless ability of the human body, how it calls
for deep and well-trained strategy. Fighters fight, and fans watch, to admire and learn from this
physical chess match.
214.

Professional MMA competition is an ongoing lesson in what techniques work

best in martial combat. These messages sent by live competition have led to innovations in selfdefense, law enforcement, and military training. Without live competition, these lessons would
not be learned.
215.

For example, the United States military has embraced mixed martial arts, using

mixed martial arts not only as a way to build morale and aid in recruiting but also as a training
aid to enhance the skills of soldiers. In 2002, the Army published a new field manual section on
mixed martial arts techniques, which was adopted as official Army doctrine. Its author, Matthew
C. Larsen, is the director of the Modern Army Combatives Program. Now, every branch of the
service undergoes combatives training that is rooted in mixed martial arts. The Air Force has
adopted the Combatives program, and the Navy has trained certain units. The Marine Corps has
trained recruits in martial arts since 2000, developing its own modern combatives program
centered on the pillars of mental character and physical discipline. The Marine Corps admired
the values conveyed by mixed martial arts so much that it incorporated mixed martial arts as a
mandatory part of training for all active-duty troops in 2001. The Corps trains Marines in mixed
132

Daniel Schorn, 60 Minutes: Mixed Martial Arts: A New Kind of Fight (CBS television broadcast July
23, 2007) (transcript available at http://www.cbsnews.com/stories/2006/12/08/60minutes/main2241525.shtml).
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martial arts to build confidence, to teach how to restrain civilians safely, and to refrain from
overreacting in hostile situations.
216.

Mixed martial arts is an organic process in which fighters are constantly testing

new moves and responses to new moves, seeing what the human body can accomplish. In this
way, MMA bears a great resemblance to dance. Capoeira, for instance, is a Brazilian martial art
and component of MMA that is most widely accepted as a dance, combining acrobatics and
wide-ranging movements.
217.

Although the Ban’s proponents claim that the message behind MMA is one of

violence, fighters see it quite differently. As one semi-professional fighter put it: “Violent? You
think of violence and you think of people who are angry, that are shooting each other or trying to
hurt each other out of spite or anger. There’s no anger involved in this. There is no animosity
between fighters.”133 UFC fighter Jason “Mayhem” Miller has explained, “I didn’t get into this
sport for the chance to beat someone up without going to jail. I entered into this sport for the
skill, the challenge and brains it takes to succeed in the arena of combat.”134
218.

In fact, it is common for fighters to develop close friendships with and mutual

respect for their competitors. Even when opponents do not know one another, they commonly
signal their respect for one another by touching gloves before a match and embracing and
exchanging congratulations afterward. Accomplished martial artists of various disciplines
explain that in a match, one fights with oneself. An opponent is a person who allows this
opportunity to test and express oneself. Thus, an opponent is to be respected for affording this
opportunity. Although it is not universal, and there are always those who lack grace, good
133

Corey M. Abramson & Darren Modzelewski, Caged Morality: Moral Worlds, Subculture, and
Stratification Among Middle-Class Cage-Fighters, J. Qualit. Sociology 143, 160 (2011).
134

Id. at n.16.
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sportsmanship is a message participants in professional matches often communicate to their
audience.
219.

The message of respect for oneself and for others is so resonant in mixed martial

arts that schools have been incorporating mixed martial arts into anti-bullying programs. A high
school senior launched one such program, R.E.S.P.E.C.T., in West Orange, New Jersey, focusing
largely on being respectful to others and learning how to deal positively with those who are not.
This program is slated to launch nationally through the Boys & Girls Club of America this year.
There are other similar programs that use mixed martial arts to teach children self-confidence
and self-respect.
B.

The Spectacle of Live Professional MMA

220.

Live bouts and the attendant spectacle provide the essential means by which

Professional MMA competitors display their skill, convey their message to their fans, and
communicate and interact with them in real time. Professional MMA fighters participate in live
events for the same reason that an actor plays a crowded hall, a figure skater skates in front of
thousands of live fans, a ballerina dances at Lincoln Center, and a band plays in a packed
auditorium: because they want to demonstrate their skills before a live and appreciative audience
and interact with that audience during the event. The enthusiasm created by live fan-performer
interaction is also critical to the power of televised coverage because it allows those watching at
home to watch not only the fight but also have some sense (albeit mediated) of the live
audience’s response to it.
221.

Live Professional MMA is not just a sporting event; it is also entertainment and

theater. The fighters are athletes and performers both. Live Professional MMA matches provide
fighters with myriad expressive outlets, allowing fighters to build relationships with their fans
and tell the world their story. The expression in these live events begins far outside the cage, is
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carried into it, and continues when the fighters exit. Live Professional MMA has, over the years,
developed its own unique pageantry and tradition. Many fans come for this complete story.
222.

Lorenzo Fertitta, Chairman and CEO of Plaintiff Zuffa, says that “a look into the

eyes of each fighter before and after tells a story. Before the fight, you can see whether he’s
confident, if he’s trained properly, and if he’s nervous or scared. And while the bruises and cuts
may tell a different story after the fight, once again, the eyes give everything away. A fighter
may have finally achieved his dream of winning a world championship, or could have been the
one losing that title, or may have just won his first fight in the UFC . . . .”135
223.

American art and cultural critic David Hickey says of MMA:
The mastery and popularity of these arts has increased
exponentially. Now, more than ever, we esteem the arts in which
years of training and failure redeem themselves in one blazing
evanescent, improvisational moment of triumph—all those arts, in
other words, that are worth going to see on the chance that
something [magical] might transpire. So we are living through a
great age of disciplined improvisation—of fighting, dancing,
panting, acting, skateboarding and all the rest—of making music,
making people laugh, and making love.136

224.

Noted playwright, essayist, director, and screenwriter David Mamet says of

Professional MMA:
What is mixed martial arts? It is professional, staged combat that,
rather than specifying . . . those few things one may do (strike only
with the fists/feet/knees etcetera) specifies those few things one
may not (kick to the groin, strike to the back of the neck, etcetera),
and leaves the opponents to bring to the ring whatever game
they’ve got. The mixed martial arts fighter, thus, will and must
school himself in the forms evolved out of many cultures: Britain
and the US for boxing, Japan and Brazil for jiu jitsu, Thailand for
Muay Thai, Okinawa and China for karate . . . [A] hundred years
of well meaning “games of world peace” have done less for
135

Kevin Lynch, Octagon Introduction (Ill. 2008).
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international understanding than the emergence of mixed martial
arts, wherein each country is going to take its best guys, and they
are going to take their best game and their best understanding of
the other guy’s game into the ring, and we shall see what we shall
see. . . . How will this global economy evolve? Watch mixed
martial arts, the true marketplace of ideas.137
225.

Professional MMA fighters develop personas that they carry into the fight. Some

are deeply felt and related to personal identity, some are pure theater. No matter which, a critical
part of a live Professional MMA match centers around these personas.
226.

Before a live UFC event, for example, the stage is set for the fighters’ stories to

play out. A video trailer is produced as a prelude to the event, just as a movie trailer is shown
well before a movie is released. The fighters keep video blogs in the days leading up to the event
and use social networking media to generate hype. They appear at press conferences to talk
about what they plan to achieve on fight night.
227.

Live Professional MMA matches often carry a backstory. The fighters have their

rivalries, for certain. But many of them have compelling life stories, be it the Plaintiff Matt
Hamill’s overcoming his hearing disability to fight, or many rising up from poverty and difficult
life situations. Fans and promoters are well aware of these stories; web magazines and blogs are
full of the details. When planning fights, promoters often focus on the backstory. Certain
pairings hold out a particular attraction to fans, and promoters know this. Fan attention centers
on certain fights, based on the stories behind them.
228.

The day before the fight, the fighters proceed to the weigh-in, where the notorious

“staredown” occurs, as the fighters flex, grimace, and often taunt their opponent. This is a
critical part of the run-up to a live Professional MMA match and in many ways is pure theater.

137

David Mamet, Ultimate Fighting: The Final Frontier, The Observer, Sept. 30, 2007, available at
http://www.guardian.co.uk/sport/2007/sep/30/features.sport4 (emphasis added).
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Although the fighters may have a grudge and certainly wish to demonstrate their superiority, it
also is true that many are friends or hold one another in deep respect. The staredown is pure
drama, for the fans.
229.

On a UFC fight night, video montages summarize the backstory. Music is

pumped throughout the arena; the lights are dimmed. The fighters then make their entrance or
“walkout”—one of the most vivid parts of a live Professional MMA match—in step with the
music of their choice. These songs are chosen to convey a specific message about the fighters’
style, attitude, and persona to fans; to express political, religious, and social messages; or to send
a message to their opponent. Many fighters take this opportunity to pay tribute to their heritage.
Native Hawaiian B.J. Penn chooses to walk out to traditional Hawaiian music. Matt Hughes,
born and raised in Illinois, walks in to “Country Boy Can Survive,” by Hank Williams Jr. At
UFC 118 held in Boston, Kenny Florian, a native of Massachusetts, chose to walk out to the song
“For Boston” by the well-known Massachusetts-formed band “Dropkick Murphys.” Georges StPierre, a Quebec native, typically walks out to music by French hip-hop artists. Each of these
choices sends a distinct message to the audience about each fighter’s pride, heritage, personal
background, or views.
230.

The personas of the competitors are on full display during the walkout. Fighters

have used this time to entertain the audience, show who they are and what they believe in, and
send other messages as they feel the need. Professional MMA has a rich tradition of athletes
using this period of the live event to its full expressive potential. The UFC’s Quinton
“Rampage” Jackson howls into the air before his walkout. Jason “Mayhem” Miller has
entertained fans with entrance shows complete with costumes and light shows. Strikeforce
fighter Muhammed “King Mo” Lawal enters his fights with many female backup dancers who
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throw petals at his feet. Royce Gracie entered the first UFC tournaments in the famed “Gracie
Train”—a single-file line of Gracie family members, led by patriarch Helio Gracie, grabbing the
shoulders of the man in front of them. This powerful display was meant to convey the deep roots
of Brazilian jiu-jitsu and how Royce’s fight was the culmination of generations of technical
refinement. UFC fighter Yoshihiro Akiyama enters his fights to Andrea Bocelli’s “Time to Say
Goodbye,” with dozens of other people who all proceed to kneel, bow, and pray respectfully for
a few moments. Kimo Leopoldo, a devout Christian, once entered a UFC fight bearing a large
wooden cross.
231.

Japanese mixed martial arts organizations have been home to some of the most

extravagant entrances in all of the sport. The entrances literally are theatrical performances,
complete with costumes, props, choreographed dances, backup dancers, fireworks, light shows,
and singing. Genki Sudo, a Japanese mixed martial artist who has fought in the UFC, is well
known for his over-the-top entrances, often emerging wearing a variety of costumes and
accompanied by choreographed dances, props, and other theatrical elements. Akihiro Ghono,
another Japanese mixed martial artist who also has fought in the UFC, has come out dressed as a
woman and, at other times, is backed up by dancers and singers.
232.

During the walkout, the fighters wear carefully selected attire—gym clothes for

the no-frills serious athlete, a statement T-shirt for the perennial trash talker, a designer logoladen shirt for another fighter to show he is making money, a gi for the martial artist paying
homage to tradition. Georges St-Pierre chooses to wear a gi and a Shotokan karate headband.
On the opposite side of the spectrum is Quinton “Rampage” Jackson, who wears his trademark
thick chain around his neck when he walks into a bout. Another UFC fighter, Tito Ortiz, carries
a flag that displays, on one side, the American flag and, on the other, a Mexican flag to celebrate
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his heritage. Many fighters also wear specific clothing before or after fights. Shirts worn often
are specifically designed for a fighter by a sponsor, and a particular design is worn only for one
event.
233.

After the walkout, some fighters will crawl into the cage; others will do a

cartwheel; many will pray before entering. And once in the cage, Professional MMA fighters
use elaborate choreography. This is not the staged choreography of World Wrestling
Entertainment, whose match outcomes are preordained. But fighters carefully develop plans for
their fight and execute them, involving planned moves and strategies. To this day MMA retains
the philosophy of its youth, the coming together of different styles to see which is best. Fighters
have strengths in various disciplines and plan their bouts to utilize their strengths against their
opponents.
234.

Lorenzo Fertitta has discussed the production values of a live UFC event, which

include graphics, music, pacing, and announcers; the look and feel of the live audiences; and
high-quality fights from the undercard to the main event. “We’ve created a fast-paced, edgy
show.”138
235.

The messages conveyed by fighters continue following the fight, including

remarkable displays of camaraderie. After a tense five-round title fight between Jose Aldo, the
UFC Featherweight Champion, and Mark Hominick, with Aldo the victor, Hominick dropped to
the floor and started doing push-ups, his trademark. Aldo looked over, dropped to the floor, and
did the same. The two laughed and congratulated each other on the fight, with Aldo calling his
opponent a tough fighter.

138

Stuart Miller, Mixed Martial Arts Builds Caged Heat, Multichannel News, Sep. 29, 2008, available at
http://www.multichannel.com/article/134865-Mixed_Martial_Arts_Builds_Caged_Heat.php.

ny-1059083

89

Case 1:11-cv-08215-KMW Document 34

236.

Filed 09/24/12 Page 90 of 178

Fighters also take advantage of the postfight interviews, using this time to

communicate directly with the live audience and win their approval. Fighters use the postfight
interview to convey messages of thanks—to praise their opponent, to thank the fans, God, their
families, their training camp, their sponsors, or no one at all. It is not uncommon for fighters to
have a prewritten list of whom they want to thank. Fighters also use the postfight interviews to
send political messages. Tito Ortiz once wore a shirt depicting Osama Bin Laden with a large
red “X” through the picture and the word “Punished.” Strikeforce fighter Tim Kennedy won
over fans by bringing a wounded veteran into the cage and thanking him for his military service.
Professional MMA fighters and military veterans Randy Couture, Tim Kennedy, and Plaintiff
Brian Stann each frequently thank and raise awareness of American troops.
237.

These are just a few of countless displays, in image and performance, that deliver

a message from fighters to the fans. Live Professional MMA events equal or exceed countless
other forms of entertainment as a vehicle for meaningful, expressive conduct.
238.

All of these theatrics are not separate and apart from the fight itself, they are all

part and parcel of the same event. Live Professional MMA events represent the height of human
physicality and bodily expression. The expression would be meaningless without the fight.
Each MMA fighter tells his or her story in his or her own way.
C.

Why MMA Fans Watch

239.

Professional MMA fighters are not conveying their messages into the ether: they

are conveying them to a cadre of fans and spectators, many of whom have spent time learning
about MMA—a sport that is appreciated all the more when one understands its nuances and
complexity. One Professional MMA enthusiast explained this to David Mayeda, the co-author
of Fighting for Acceptance:
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I never thought I would like MMA. I figured it was just a bunch of
moke (i.e., thuggish) guys beating each other up. Before I went to
my first fight I was nervous. . . . It turned out to really be about
more than just fighting. I really started to get into it when I started
watching The Ultimate Fighter. I got to learn about the hard work
that goes into being a fighter. I got to learn the stories behind the
fighters and they became real people to me . . . I started watching
Fight Girls and that inspired me to learn Muay Thai. I was so
excited to see Gina Carano fight at Elite XC, and I knew then that
night that I had become a real fan of MMA. Then when I saw
Chris Leben fight, it was even better. I knew him. I saw how hard
he worked for his KO . . . . I love being a fan of MMA because it’s
something real in this superficial world.139
240.

Professional MMA fans learn, understand, and respond to the technical aspect of

MMA. They understand that the strikes, holds, and moves are carefully planned and executed.
Fans frequently cheer when fighters get into certain precarious grappling and striking positions.
Nancy Cheever, an assistant professor of communications at California State University,
surveyed over 2,700 fans of Professional MMA and found that the majority of fans ranked the
skill of the fighters, the techniques and moves of the fighters, and fighting styles the most
entertaining aspects of MMA matches.140 A similar study quoted a Professional MMA fan as
saying “You have to set up all of your moves in advance. You can’t just play a move at a time;
you can’t say I’m just going to knock this guy out . . . . I think that [MMA] is a chess match and
the guys that can set up those moves win.”141 Fans also appreciate the artistry displayed by the
fighters. In October of this year, Jane Percy, the Duchess of Northumberland, announced that
Alnwick Castle, a charitable trust that attracts over 800,000 visitors each year, would host an
MMA event. The Duchess, an MMA enthusiast who has trained in boxing and other martial arts,
139

David T. Mayeda & David E. Ching, Fighting for Acceptance: Mixed Martial Artists & Violence in Am.
Soc’y 11-12 (2008).
140

Nancy Cheever, The Uses and Gratifications of Viewing Mixed Martial Arts, J. of Sports Media 4(1):2543, at 41 (2009).
141

Abramson & Modzelewski, supra note 133, at 158, 160.
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said, “You’re not just given a knuckle-duster and told to kill your opponent. There’s an art to it.
It’s incredibly disciplined. And that discipline is the same thing you get in the Army.”142
241.

Professional boxer and former light welterweight champion Ricky Hatton has

said, “[MMA is] not just about standin’ there and usin’ your feet and usin’ your fists. . . . It’s
about gettin’ your opponent on the floor, puttin’ him in a certain move, which is a work of art in
its own right. . . . I have enough to worry about looking at the fists without having to look at the
feet, the elbows and the knees. No, I am a big fan. I was a very physical boxer, so something
like that is right up my street and the more popular it gets [the more people realize] these are
professional athletes who work hard and dedicate themselves at it, so I tip my hat to them.”143
Of live Professional Unified Rules MMA, Hatton said “[b]oxing can learn a bit from mixed
martial arts. You go there and they create [an amazing] atmosphere with the ring entrances and
the music and everything like that.”144
242.

In addition, fan blogs and other public forums demonstrate that Professional

MMA audiences pick up this message and celebrate fighters who show particularly good
sportsmanship. Fans also identify with the personal stories of particular Professional MMA
fighters, and watch the sporting event in part because of the more general messages—of courage,
determination, and victory against all odds—that those fighters’ stories frequently convey.
Promoters understand this, and carefully sculpt the matches to provide the best possible story

142

Royal Duchess is hosting an MMA fight inside of her castle this month, MiddleEasy.com, Oct. 6, 2011,
http://middleeasy.com/index.php?option=com_content&view=article&id=6060:a-royal-duchess-is-hosting-an-mmafight-inside-of-her-castle-this-month&catid=34:organizations.
143

Ricky Hatton: ‘Boxing Can Learn Something from Mixed Martial Arts,’ Cagepotato,
http://www.cagepotato.com/ricky-hatton-boxing-can-learn-something-from-mixed-martial-arts/.
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line, as detailed, for example, in a long story on how the president of the Florida Xtreme Fighting
Championship did this to attract fans.145
243.

Fans are drawn to the purity and authenticity of Professional MMA. In a world

rife with fake sports (professional wrestling), fake interactive adventures (video games), and
even fake reality (reality television), Professional MMA stands out as distinctly “real.” The
message conveyed by Professional MMA athletes is a pure one: they are using their hardpracticed skill, strategy, mental conditioning, and determination to achieve victory. Competitors
perform in supervised combat with an equally matched opponent to see who is the superior
competitor. The UFC’s slogan says it all: MMA is “AS REAL AS IT GETS®.”
244.

Even non-fans appreciate MMA and what the fighters convey through their live

performances. For example, the Athletic Commission’s Melvina Lathan has said: “It’s not
something I rush home to see, but I recognize its athleticism. I like the intelligence needed to get
out of holds where so many disciplines are used. When they’re grappling, I grab the edge of my
chair.”146
245.

Professor Cheever’s study of Professional MMA fans found that they are attracted

to the sport not because of “violence,” but because of, among other things, the different styles
that come together in MMA, the skill of the fighters (noting that MMA takes more skill than
other combat sports), and the excitement of the competition.147 Most fans reported feeling
energetic or “pumped up” when watching Professional MMA. When asked what they found the
most entertaining about Professional MMA, fans said that it is the skill of the fighters, their range

145

See John Prisco, The Anatomy of an MMA Show Part 3, MMA Junkie, Jan. 9, 2011,
http://officialxfc.com/2011/01/the-anatomy-of-an-mma-show-part-iii/.
146

Sandomir, supra note 25.

147

Cheever, supra note 140.
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of talent and abilities, their fighting styles, techniques and moves, and the competition. In a
study of the general public’s attitudes toward MMA, Professor Cheever found 88% believe
MMA will become an Olympic sport and 83% have a favorable view of the sport, regardless of
how often they have seen it.
246.

Cheever found that few fans were entertained by seeing someone get hurt and few

respondents reported being drawn to the sport because of violence. Most fans had never been in
a fight. Overall, the fans were young, educated, single men, neither “hypermasculine” nor
possessing aggressive tendencies, and people who do not take unnecessary risks—thus
contradicting general assumptions about those who enjoy watching MMA. There was no
evidence suggesting that watching MMA made viewers more violent. The vast majority of fans
said that MMA has had a positive impact on their lives. It also appears that viewing MMA
promotes social bonding, rather than antisocial effects.
247.

In addition, Cheever found that “most men reported never engaging in aggressive

behavior directly after viewing mixed martial arts.” This finding comports with the Supreme
Court’s recent rejection of a claim that playing violent video games caused children to act
aggressively.148 Moreover, New York not only allows but sometimes promotes so many things
with “violent” messages in the State (such as movies, video games, books, television, boxing,
professional wrestling, and innumerable other things) that the idea that the message of MMA
alone must be silenced is difficult to comprehend. For example, New York recently tripled the
tax credit it provides to movie and television producers for producing movies and television
shows in the State. New York is contributing more than $420 million per year (in the form of
30% tax credits for production costs) to encourage the production of movies and television
148

Brown v. Ent’mt Merchants Assn., __U.S.__ , 131 S. Ct. 2729 (2011).
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shows—including those with content exponentially more violent than Professional MMA—
within its borders.
D.

What Is Special About Live MMA

248.

As is true of ballet, music, or theater, for an audience, attending a live

Professional MMA event is an experience that cannot be replicated on a screen.
249.

The message received by Professional MMA fans is different, and more

meaningful, live than that received by watching on television. Studies have shown that
experiencing sporting events (and other events such as music concerts and theater) enhances the
sensory viewing experience and makes the viewer’s role more participatory (by cheering and
interacting with other audience members) and more interactive. In short, live Professional MMA
allows fighters and fans to exchange their messages in a more intense and direct way. As
journalist and MMA enthusiast Mark Ryan Sallee has explained, extolling the virtue of the live
performance, “Enhancing the epic quality of the moment is another sensation that doesn’t
transfer to broadcast.”149 Additionally, audience members view the fight from a different
vantage point and without commentators. The audience is exposed to a different, uncut, and raw
view of the event.
250.

The intensity and meaningfulness of the in-person experience is why, despite

CDs, MP3s, satellite radio, and countless other media, musicians continue to go on live tours and
fans continue to pay significant amounts of money to watch their favorite musicians perform
live. This is also why, despite real-time, high-definition televised broadcasts, accompanied by
announcers, statistics, and sideline reporters, millions of fans continue to attend live boxing
matches at Madison Square Garden, tennis matches at Arthur Ashe Stadium, baseball at Citi
149

Mark Ryan Sallee, Shamrock vs. Le, Strikeforce vs. UFC, Ringside vs. Sofa: The better way to enjoy
MMA, Sports IGN, Apr. 4, 2008, http://sports.ign.com/articles/864/864712p1.html.
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Field, hockey at HSBC Arena in Buffalo, football at the Carrier Dome in Syracuse, and soccer
and basketball games throughout the State. The proliferation of 3D movies, Blu-ray discs, and
high-definition television similarly has not stopped millions of people from attending
Shakespeare in the Park, Broadway, “Off Broadway,” and “Off-Off Broadway” shows so that
they can see performances live. Even television shows, such as The Today Show, The Daily
Show with Jon Stewart, The Late Show with David Letterman, and Saturday Night Live, seek live
audiences because of the added depth and meaning the presence of a live audience adds to their
performance, and audiences often wait in lines for hours for the privilege of experiencing these
performances live.
251.

Fans and fighters at live Professional MMA events describe the pure emotion and

extraordinary energy of the events, things that simply cannot be duplicated on one’s sofa. To
begin, there is the camaraderie of the crowd: people with a shared love for, and appreciation of,
the event coming together to experience it as one. Then, there are all the walkout rituals
described above. Some of this is captured on television, but much is not. Fighters describe how
they connect with their fans live and feed off the energy. Fans explain what it is like to see the
fighters fight in the flesh: to experience the sights and sounds of a live MMA match is for many
of them an incomparable experience.
252.

In a study of 1,200 MMA fans conducted by Nancy Cheever, most respondents

reported that they had been to a live MMA event. The 120 fans who had not been to a live event
said that there were none in their area and they could not afford to travel out of state to see them.
Fifty of these fans were from New York.
E.

Prohibiting Live MMA Silences Its Message

253.

To the extent that the Professional Combative Sport Ban bars live MMA, it keeps

these athletes from conveying their messages during live events in New York, and it prevents the
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fans from experiencing and receiving those messages. Not only that, but, the Ban is so broadly
written that it appears to prohibit essentially any conduct—including a wide range of conduct
and speech unquestionably protected by the First Amendment—that relates to Professional
MMA.
254.

There is an important difference between training in mixed martial arts and

performing it live. The private practice and training of mixed martial arts in gyms, homes, and
studios does not involve a message and is not, therefore, protected by the First Amendment. But
live MMA (as the legislative history makes clear) is all about the message.
255.

The Professional Combative Sport Ban is aimed at the very aspect of MMA that

the First Amendment protects: the expressive live performance of MMA. As set forth above, the
Ban on live Unified Rules MMA makes no sense from a safety perspective. Rather, the
Professional Combative Sport Ban is calibrated to restrict the conveying of MMA’s message.
This, however, is the one thing the legislature cannot do consistent with the First Amendment.
256.

Moreover, the Ban is not even narrowly tailored to achieve its intended purpose of

stifling the perceived message behind MMA. If the legislature’s concern is that MMA sends a
message of violence, the Ban makes no sense because New Yorkers can and do watch MMA on
television, they can and do watch amateur events, they can and do train in mixed martial arts in
gyms across the State, and they apparently now (since the Attorney General’s concession since
the Original Complaint was filed) can and do watch live professional combative sports, including
combative sports that involve mixed martial arts disciplines, so long as those events are
sanctioned by private exempt organizations. If the justification for the Ban is preventing the
perceived message of MMA from being disseminated, the Ban does not work, for the people
who are going to attend live MMA events are those who are already receiving its message.
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Indeed, it is incongruous to allow Professional MMA on television all over the State, where
anyone of any age can watch it, but not allow it live in venues where attendance could be
restricted.
VIII.
PARTIES
A.

Plaintiffs
1.

257.

Jon Jones

Plaintiff Jon “Bones” Jones is a Professional MMA athlete who competes in the

UFC. Jones is from Rochester, New York, where he grew up with his two brothers and sister.
His father is a pastor at a Pentecostal church in Endicott, New York, and his mother is a nurse.
Jones’s parents instilled in him the values of family, education, and religion. Jones now lives
with his two daughters in Ithaca, New York, and often trains in Endicott, New York. He is the
current champion of the Light Heavyweight division of the UFC and is the youngest titleholder
in UFC history, having first won that title across the state line in Newark, New Jersey, in March
2011. Indeed, hours before this championship fight, Jones went to a park in New Jersey to
meditate, as he always does before his fights. He and two of his trainers heard an elderly woman
screaming for help and ran to her assistance; she told them that a man had smashed her car
window and taken her GPS. Jones chased down and restrained the man until police arrived.
258.

Before beginning his Professional MMA career, Jones was a standout high school

wrestler and state champion. He was the New York State high school wrestling champion in
2005a and a junior college national wrestling champion. He also won a national JUCO
championship at Iowa Central Community College and has won a large variety of awards and
competitions for his wrestling and MMA prowess. Jones has a brother who plays defensive line
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for the Baltimore Ravens of the NFL and another brother who is a defensive lineman at Syracuse
University in New York.
259.

Jones believes that by competing in Professional MMA, he has given and

continues to give hope to many people around the country, particularly in towns in New York
like the one in which he was raised. In the way he performs in fights and carries himself
generally, Jones strives to send the messages of faith, self-confidence, and self-esteem to his fans
so that they believe in themselves, like he has done to overcome obstacles. Jones grew up
extremely poor. His older sister, Carmen, passed away before her eighteenth birthday, and
Jones, who was in high school at the time, had a very hard time dealing with her death. He also
faced a lot of pressure in high school, living in the shadow of two brothers who were football
superstars. Jones had his first child at a young age and dropped out of college to pursue his
dream of becoming a Professional MMA fighter. He fights to convey to his fans that their
dreams can come true if they work hard and do their best. Jones fights in the UFC, not just as a
way of showing his technique and skill but also to serve as a role model to his fans. Jones fights
for his passion for the sport and its fans, to whom he is forever grateful.
260.

In addition to communicating with his fans when he fights live, Jones enjoys

performing MMA live because he can feel, see, and hear the support of his fans. This
encouragement helps him to succeed. He strives to achieve and surpass all of his goals from the
inspiration he gains from his fans. Jones’s fans have told him that they enjoy watching him live
because it makes them feel like they are a part of his wins—it gives his fans a personal feeling of
achievement. Jones also fights for his hometown of Endicott every time he steps foot in the
cage. During his postfight interview after his most recent fight, when he successfully defended
his title, Jones called for donations to help flood-relief efforts in his hometown, saying “Endicott,
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New York, my heart goes out to you.” Jones would like to perform MMA live in his home state,
where his many friends, family, neighbors, and supporters could come and cheer him on. He
wants to fight in Madison Square Garden like his role model Muhammad Ali but believes he
cannot do so because of the Professional Combative Sport Ban.
2.
261.

Gina Carano

Plaintiff Gina “Conviction” Carano is a Professional MMA athlete who competes

in Strikeforce, an MMA promotion also owned by Plaintiff Zuffa. She is often referred to as the
“Face of Women’s MMA” because of the role she has played in the rising acceptance of women
in mixed martial arts. Carano is formerly the number three-ranked 145-pound female fighter and
is consistently ranked as a top five middleweight fighter.
262.

Carano was born in Dallas, Texas, where her father played football for the Dallas

Cowboys. She grew up in and now lives in Las Vegas, Nevada. Before her career in MMA,
Carano excelled as a Muay Thai competitor. Her first mixed martial arts bout was in 2006 with
World Extreme Fighting, where she fought and won in the first sanctioned women’s MMA
match in Nevada. Later that year, Carano fought in the first women’s MMA fight in Strikeforce.
In 2007, she fought on the Showtime EliteXC card—the network’s first televised women’s
mixed martial arts bout. Carano enjoyed a seven-win streak prior to her first loss in the
Strikeforce Women’s Lightweight Championship in 2009. Carano is one of the most popular
female mixed martial arts fighters and also has enjoyed success and popularity outside the sport.
She appeared as the Gladiator “Crush” on the television series American Gladiators and in the
film Ring Girls, about American women who take on the challenge of fighting the best female
Muay Thai fighters in the world. Carano also served as a mentor to aspiring women fighters on
the reality series Fight Girls. She has a starring role in director Steven Soderbergh’s film
Haywire.
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Carano was attracted to mixed martial arts originally as a means of self-

improvement. The training, discipline, and dedication that the sport requires allows her to
challenge and push herself, particularly because the sport is dominated by men. She also was
attracted to mixed martial arts because of its beauty, power, and camaraderie, especially among
women fighters. Carano believes that the skill necessary to compete in mixed martial arts, and
the grace with which fighters perform, foster a mutual respect among fighters. She performs
MMA live because it allows her to be most like herself; she feels as though her true self comes
out during live fights. Carano also believes that mixed martial arts brings people of diverse
backgrounds together, with its blending of different martial arts.
264.

Carano performs MMA live because it allows her to connect with other fighters,

as well as with outsiders, and send a message about the strength and determination of women to
succeed. She also performs MMA as a way of showing the world that the stereotypes
surrounding the sport are not true; that the sport is not about masculinity and brute force, and that
a woman, like herself, can compete in MMA and have a meaningful career that showcases, rather
than hides, her gender. Were it not for the Professional Combative Sport Ban, Carano would
fight professionally in New York.
3.
265.

Frankie Edgar

Plaintiff Frankie “The Answer” Edgar is a Professional MMA athlete who

competes in the UFC and is the promotion’s former Lightweight Champion. He lives with his
wife and two children in Toms River, New Jersey, and trains in both New York and New Jersey.
Edgar also serves as an assistant coach for the Rutgers University wrestling program. A
successful wrestler throughout high school and college, Edgar has had numerous achievements,
including two-time State Place Winner for New Jersey, second in high school Nationals in 2000,
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four-time Division I National Qualifier for Clarion University, and College Freestyle AllAmerican in 2004.
266.

Edgar initially was attracted to mixed martial arts as a longtime fan of the sport.

He felt that he could succeed as a Professional MMA athlete because of his wrestling
background, and he wanted to try a different avenue of competition. Edgar began training in
mixed martial arts after graduating from college with a degree in political science in 2005.
Working for his stepfather’s plumbing business during the early part of the day to support
himself, Edgar coached wrestling in the afternoon, then at night trained in mixed martial arts. He
soon quit plumbing to become a Professional MMA fighter. He competed in his first
professional bout in October 2005 and made his UFC debut in 2007.
267.

Frequently considered the underdog in his matchups, Edgar performs MMA live

as a means of conveying to the world that skill, strategy, and intelligence triumph over size. At
the time Edgar joined the UFC, a weight class for fighters of his size did not yet exist, so he often
was, and still is, the smaller fighter. Live Professional MMA events allow Edgar to connect
directly with his fans and provide them with a fight performance that they can experience with
all of their senses—something that can only be captured live.
268.

It is a lifetime dream for Edgar to fight in New York, particularly at Madison

Square Garden, which he considers “the most famous arena” in the world. As a New Jersey
native, he would love for his friends and family to be able to watch him fight in New York.
4.
269.

Matt Hamill

Plaintiff Matt Hamill, also known as “The Hammer,” is a Professional MMA

fighter. Hamill has fought in the UFC since 2006 and amassed a career record of 10-4 overall in
MMA and 9-4 in the UFC, including fights with four UFC world champions. On August 8,
2011, Hamill announced his retirement from the UFC, stating, “[t]he UFC has become family to
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me and I hope to be involved with the number one mixed martial arts organization in the world
as a coach, ambassador, and fan for a long time to come.” In August 2012, however, it was
announced that Hamill would be coming out of retirement to once again fight for the UFC in
September 2012.
270.

Born in Loveland, Ohio, Hamill later moved to Utica, New York, where he now

lives with his wife and daughter. Hamill coaches mixed martial arts at Mohawk Valley MMA
gym, helping the next generation of fighters. Deaf from birth, Hamill has not let his disability
impede his success. Hamill graduated from Rochester Institute of Technology (“RIT”) in New
York with a degree in electrical engineering and was also a three-time NCAA Wrestling Division
III national champion. He participated in the Deaflympics in 1997 in Denmark, where he won
gold medals in both Greco-Roman style and freestyle wrestling. At the 2001 Deaflympics in
Italy, Hamill earned a silver medal in Greco-Roman style wrestling, along with a gold medal in
freestyle wrestling. He is also a two-time world champion in freestyle wrestling. In November
2007, Hamill was inducted into the RIT Athletics Hall of Fame and has since been inducted into
the National Wrestling Hall of Fame.
271.

In 2005, Hamill shifted his athletic focus from wrestling to mixed martial arts. He

earned a spot as a contestant on the third season of The Ultimate Fighter, which served as a
launching pad for his career in the UFC. Fighting in the UFC was Hamill’s ultimate goal. He
fights to show people that having a disability does not mean having to give up on your dreams.
As a successful Professional MMA fighter, Hamill is an inspirational figure to deaf athletes
around the world. He believes that the Professional Combative Sport Ban deprives MMA fans in
New York, especially those with a disability like his, of the ability to see live Professional MMA
events that inspire and encourage them to achieve their dreams. He also believes that the Ban
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deprives him and other Professional MMA fighters in New York, like UFC fighter and East
Meadow-native Matt Serra, of the opportunity to showcase their skills in their home state.
272.

Hamill recently opened a mixed martial arts-themed sports bar in Utica and plans

to host UFC fight nights and other mixed martial arts-related events. He believes that he could
attract more customers to his bar were it not for the Ban. He could, for example, host events at
his bar to coincide with a live event and attract a great number of mixed martial arts fans. He is
also the subject of Hamill, a recently released movie based on his life, which has won awards at
several film festivals.
5.
273.

Brian Stann

Plaintiff Brian Stann, also known as “All American,” is a Professional MMA

athlete who competes in the UFC. He lives in Johns Creek, Georgia, with his wife and two
daughters. Stann’s father served in the U.S. Air Force, and Stann was born on Yokota U.S. Air
Force Base in Japan and grew up in Scranton, Pennsylvania. After graduating from the U.S.
Naval Academy with a degree in economics, in 2003 Stann accepted a commission as an infantry
officer in the U.S. Marine Corps and rose to the rank of captain. His military career includes two
tours in Iraq in support of Operation Iraqi Freedom. In 2006, Stann was awarded the Silver Star
medal (the nation’s third-highest military honor) after leading his platoon of 42 men through an
Iraqi insurgent ambush and subsequent six-day ground fight in May 2005. All of his men made
it home.
274.

Stann began training in mixed martial arts while training as an infantry officer

because it helped him maintain a combat mindset as he prepared to lead his platoon into war. He
attributes his success in MMA to the foundation he built as a soldier, strategically planning for
every scenario that might come up in a fight—a tactic he mastered while in the Marine Corps.
Stann also was attracted to mixed martial arts as a means of self-improvement; the discipline,
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heart, mental toughness, and skill required to compete and progress in the sport provide him with
constant challenges and obstacles to overcome. He started competing as an MMA fighter in
2006 while still on active military duty. Shortly after his first bout, he was signed to World
Extreme Cagefighting (“WEC”), an American Professional MMA promotion organization that
was later purchased by Plaintiff Zuffa. Stann soon became the WEC Light Heavyweight
Champion. He made his UFC debut in 2008, after retiring from the Marine Corps.
275.

Stann is the President of Hire Heroes USA, a not-for-profit organization that helps

unemployed and transitioning military veterans obtain employment and transition back to
civilian life by matching their interests and skills with the needs of hiring companies.150 Through
his live Professional MMA performances, Stann speaks to, inspires, and motivates veterans and
helps them to overcome their own obstacles. The UFC arranged for Stann to fight at a live
MMA event over Memorial Day weekend, on May 28, 2011, in order to honor fallen soldiers
who gave their life for the United States. In 2010, Stann was awarded the Cazadores Authentic
Spirit Award, which recognizes a UFC fighter who demonstrates social responsibility,
commitment to the MMA art form, or good sportsmanship.
276.

Stann performs MMA live because it allows him to send the message of respect

for his opponents, the brotherhood among fighters, and how training and discipline are rewarded.
Fighters fight to show what mental poise and discipline can accomplish, what it means to push
oneself past the threshold of exhaustion, the importance of having and sticking to a game plan,
and to prove who is the better athlete on that day.
277.

Stann finds it particularly important to perform MMA live as a way to connect

with other military veterans. Mixed martial arts is practiced by many veterans as a means of
150

See Hire Heroes USA, http://www.hireheroesusa.org (last visited Nov. 1, 2011).
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rehabilitation for post-traumatic stress disorder. Stann would like to perform MMA live in New
York and would like his family in Pennsylvania to see him perform in New York, especially at
Madison Square Garden, where boxing legend Muhammad Ali fought. When the Professional
Combative Sport Ban is lifted, Stann hopes to fight in New York.
6.
278.

Zuffa, LLC d/b/a Ultimate Fighting Championship

Plaintiff Zuffa, LLC is a private company that does business as the Ultimate

Fighting Championship, the leading promoter of live Professional Unified Rules MMA contests
and exhibitions throughout the world. Since 2001, the UFC has organized and promoted widely
popular Professional MMA matches in various weight classes. UFC events are the most watched
and attended MMA exhibitions in the United States, and the top MMA competitors in the world
fight in UFC events. UFC matches are highly regulated. They involve extensive prefight
physicals that include blood tests, neurological examinations, brain scans, and eye exams;
ringside doctors and emergency medical technicians; experienced referees with complete
authority over the matches; post-match medical examinations; and strict enforcement of all rules.
The UFC was named a finalist for “Professional Sports League of the Year” by SportsBusiness
Journal. In addition to producing Professional MMA matches, the UFC licenses mixed martial
arts training programs, fitness training centers, and UFC goods and apparel and is actively
involved in charitable endeavors.
279.

The UFC believes that its ability to hold live Professional MMA events in New

York is barred by the Professional Combative Sport Ban. Absent the Ban, the UFC
unequivocally would be promoting events in the State of New York. The WKA already
sanctions professional kickboxing and Muay Thai matches in the State, and if the WKA, as an
exempt organization, may likewise sanction a live Professional Unified Rules MMA event in the
State—as the Attorney General indicated in his filing with this Court—the UFC would produce
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such an event. Plaintiffs believe that the WKA is ready, willing, and able to sanction MMA
events in New York, including live Professional MMA events promoted by the UFC.
280.

The UFC believes it is irrational for the State to allow the live performance of

professional kickboxing and Muay Thai, disciplines that are core to mixed martial arts, under
conditions that fall far short of the highly regulated environment of a Professional Unified Rules
MMA match. Similarly, the UFC believes it is irrational for New York to permit amateur mixed
martial arts performances, some of which are entirely unregulated or sanctioned by organizations
that lack expertise in the sport, while prohibiting live Professional MMA, which adheres to a
strict set of rules and regulations to ensure fighter safety. The UFC believes that the State
jeopardizes fighter health and safety by not instituting any oversight of amateur mixed martial
arts, which is permitted to occur in New York without any medical safeguards and shielded from
both the public eye and State regulators. Live Professional MMA, on the other hand, is watched
by millions of people on television, where the sport’s comprehensive safety precautions are in
plain view.
7.
281.

Don Lilly

Plaintiff Don Lilly is a promoter of live MMA shows, manager of Professional

MMA and amateur MMA fighters, and owner of a mixed martial arts gym in New York. A
native of Tonawanda, New York, Lilly started wrestling as a child and continued in high school,
becoming the first high school wrestler in New York State to win six varsity letters. Lilly
continued wrestling when he enlisted in the United States Navy, where he served for over ten
years. After completing his military service in 2007, Lilly found his passion in mixed martial
arts, when a childhood friend, a professional Muay Thai fighter, asked for his help in breaking
into MMA. In 2008, the two friends opened Victory MMA and Fitness in North Tonawanda,
New York. The gym serves a wide range of clients, including high school students who want to
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train in mixed martial arts. The gym’s policy is that such students must be “model citizens,” and
the gym reserves the right to take away their memberships if they get into any trouble outside the
gym. Lilly serves as one of the gym’s wrestling instructors, and he coaches all of the
Professional MMA and amateur MMA fighters on the gym’s fight team. Lilly also coaches
Amherst, New York’s Sweet Home High School wrestling team.
282.

As a manager of both Professional MMA and amateur MMA fighters, Lilly

handles booking and promoting for his fighters, who have fought on Indian reservations in New
York and elsewhere around the country and in Canada. Lilly has wanted to promote an MMA
fight in New York but was under the impression that all live mixed martial arts shows—both
professional and amateur—were illegal in the State, except on Indian reservations. In fact, Lilly
had made inquiries to the Athletic Commission about the legality of live mixed martial arts
shows in New York and was told that they are illegal, with the exception of shows on Indian
reservations, where, according to the Commission, the State has no jurisdiction. Before this
year, Lilly did not attempt to promote an MMA fight in New York for fear of breaking the law
and being shut down by State authorities. Lilly is aware of other promoters who have had
amateur combat sport shows shut down by State officials.
283.

Earlier this year, Lilly learned that the New York Attorney General had taken the

position that the Professional Combative Sport Ban does not address amateur mixed martial arts.
He then decided to form T-N-T Fight Series, an amateur MMA fight series. The series had its
first event on May 19, 2012, in North Tonawanda, New York. Despite the Attorney General’s
position that the Ban does not reach amateur mixed martial arts, Lilly’s event was the first
sanctioned amateur mixed martial arts show in New York in over ten years. Lilly’s event was
sanctioned by the U.S. Muay Thai Association. Lilly had first contacted the World Kickboxing
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Association, one of the organizations explicitly recognized in the Ban as an exempt “martial
arts” organization, about sanctioning the event. The WKA, however, told Lilly that the event
would be illegal.
284.

As he planned the event, Lilly had a series of phone calls with the Athletic

Commission to ensure that he was not violating the Ban and that the event would not be shut
down by State authorities. The Athletic Commission first informed him that no professional
fighters could be involved in the event, advising him that “professional” also meant anyone
“advanced” in a martial arts discipline, such as martial arts instructors or school owners. The
Commission provided him with regulations to this effect, though those regulations plainly dealt
only with boxing, sparring, and wrestling—not with amateur mixed martial arts —which
supposedly is outside the Athletic Commission’s jurisdiction. The Athletic Commission also
informed Lilly that it was up to his local jurisdiction whether he could hold the event. Lilly
reached out to the local police, the local city attorney and city clerk-treasurer, the city council,
and even the mayor’s office to make sure that his event complied with the Ban. All the local
authorities he contacted told him that he was doing nothing illegal.
285.

The May 19 show was a huge success, with over 1,000 people in attendance,

including the mayor and representatives from the police department. There were ten fights on
the card, and none of the fighters was injured. The USMTA oversaw athlete medicals,
refereeing, and judging. Present at the fights were a ringside doctor who has served at ringside
for MMA and boxing shows for over 15 years, as well as two EMTs. All fighters were required
to undergo blood testing, including for HIV and hepatitis, as well as a physical exam, and all
were required to be cleared to fight by a doctor. The day of the fight, fighters received a pre- and
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postfight physical. The USMTA rules governing the event prohibited strikes to a downed
opponent and knees, kicks, and elbow strikes to the head, and required the use of shin guards.
286.

Lilly plans to stage his second T-N-T Fight Series amateur MMA event in New

York in late September of this year. Lilly has been in discussions with the Athletic Commission
to make sure the event complies with the Ban, as Lilly has decided to implement his own rules
for this event, instead of the USMTA’s rules. Lilly plans to use MMA referees licensed outside
of New York to oversee the fights and to implement the same medical precautions used at the
May event. For this next event, Lilly will allow strikes to a downed opponent but will continue
to prohibit knees, kicks, and elbow strikes to the head. Lilly is not certain that his planned
changes to the next event will comply with the Ban and meet the approval of State officials. The
Athletic Commission has told him that so long as the event “meets the requirements,” he is doing
nothing illegal. However, Lilly is not aware of any “requirements” for live amateur mixed
martial arts shows in New York.
287.

Were it not for the Ban, Lilly would promote Professional MMA events in New

York. He manages several Professional MMA fighters who would love to fight in their home
state of New York in front of their friends and families. Because of the Ban, however, these
fighters must travel out of state to fight, and the travel costs are often too high for their families
and friends to attend. Being able to promote Professional MMA events in the State would help
Lilly’s business tremendously by allowing fighters to invite their loved ones to attend and
increasing ticket sales.
288.

Lilly does not understand why the State allows professional boxing, Muay Thai,

and kickboxing but prohibits Professional MMA, which he believes is as safe as or safer than
those other combat sports. Lilly is aware of mixed martial arts promotions that cannot afford to
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pay for fighters to receive the medical care they require; meanwhile, the State will pay for
licensed professional boxers to receive CAT scans, MRIs, and other necessary medical care.
While Lilly has taken every measure to ensure fighter safety at his events, many amateur mixed
martial arts promoters do not take such precautions. Some, for example, do not provide
insurance to their fighters, nor do they perform prefight blood tests or physical exams. Some
merely require a doctor’s note stating that a fighter is healthy enough to fight. Lilly believes it is
irrational for the State to allow such unregulated amateur mixed martial arts, while banning
Professional MMA that takes place under the strictest of regulations.
8.
289.

Shannon Miller

Plaintiff Shannon Miller is a former professional boxer and boxing promoter and

currently produces amateur MMA events in New York through his promotion 5Guys Fighting.
Miller’s family is a fixture on the New York boxing scene. Miller’s father is a former boxer and
trainer and, along with his wife, promoted professional fighters, including Mike Tyson. Miller
and his brother Shawn, a professional boxer, manage and teach at NY Boxing, a boxing school in
Cohoes, New York, which Miller owns. Miller is also a public safety officer at New York’s
Rensselaer Polytechnic Institute.
290.

Miller lives in Troy, New York, with his wife and children. A native of Troy,

Miller began boxing when he was eight years old and earned a bronze medal in the boxing Junior
Olympics. He turned professional at age eighteen, after winning prize money in a “Toughman”
kickboxing competition. Miller went on to enjoy great success as a professional boxer. He
fought for the heavyweight title on multiple occasions and one of his bouts was named ESPN’s
fight of the year. He stopped boxing for five years after the birth of the first of his two children,
but he then returned to the ring. Miller’s last professional fight was in 2011, after he underwent
surgery to donate half of his liver to his uncle who was battling cancer. He donated his purse to
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the Knock Out Liver Disease foundation, which he created to offer financial assistance to
families dealing with liver disease. Miller is believed to be the only professional boxer to fight
after donating an organ.
291.

Miller believes that mixed martial arts fighters, like boxers, express themselves

when they perform live, sending messages that viewers can discern and understand. Displays of
camaraderie and respect for one’s self and one’s opponent are paramount in mixed martial arts,
as they are in boxing. Miller enjoyed being portrayed as the underdog in his fights, as he often
was described when going up against heavyweight champions, and having the opportunity to
prove that he—the regular, everyday guy from Troy, New York—could compete with the best in
the sport. Miller believes fighters step in the ring to positively impact the community by
showing self-control, skill, and self-respect—that people do not have to resort to violence even
when they, like him, grow up in tough neighborhoods. He sees in the fighters of today the same
motivation that he had as a fighter—the desire to show the world that fighters fight for a living
and to pursue their passion, not to hurt others. Miller believes New York’s prohibition on
Professional MMA stifles the ability of fighters to express themselves.
292.

Prior to this year, Miller believed that amateur mixed martial arts was illegal in

the State. In fact, the Athletic Commission shut down an amateur Muay Thai and kickboxing
event Miller had planned to hold at the State University of Albany around 2009. A UFC fighter
was scheduled to appear at the event, though he would not be competing. The Commission
informed the university that the event could not go forward, citing the “professional” appearance
of the posters used to promote the event. Miller was forced to postpone the event until he could
secure another venue.
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It was not until this year, after the Attorney General took the position that amateur

mixed martial arts is not covered by New York’s Ban, that Miller decided to produce an amateur
MMA event in Albany. Upon learning of the Attorney General’s change in position, Miller
contacted the Athletic Commission to get clarification on the legality of amateur mixed martial
arts in New York. He was told that only “professional” mixed martial arts is illegal. Other
representatives from the Commission told Miller that if he ran his MMA event as safely as his
boxing events, he would have no problem proceeding with the event. The only other guidance
he received from the Commission was that he should follow the rules of the USMTA, the
organization that was sanctioning his event. Miller contacted the mayor of Albany, who
concurred that Miller could proceed with the event.
294.

Miller held the event on August 11, 2012, at the Washington Avenue Armory in

Albany. With safety being his primary concern, Miller complied with, and went above and
beyond, the safety and medical requirements of the USMTA’s rules governing amateur MMA.
As part of those safety precautions, two doctors were present who conducted prefight physicals
and all fighters had to submit blood work within 30 days of the event, the very types of things
that are often lacking in underground mixed martial arts events that take place in New York.
295.

When news of the event reached the media, State Assemblyman Bob Reilly

complained that the Athletic Commission was not doing its job and should shut down the event.
In response, Melvina Lathan, the Commission’s chair, sent Miller a letter assuring him that the
event, because it involved only amateurs, fully complied with the law.
296.

The event was a great success, with approximately 900 to 1,000 people in

attendance. Liquor was served, as the venue—the Washington Avenue Armory—has a liquor
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license. Miller’s next event, which also will be sanctioned by the USMTA, is scheduled for
October 26, 2012.
297.

But for the uncertainty of the Ban, Miller would promote Professional MMA

events in New York. Miller will continue to produce amateur MMA events in a manner that
ensures fighter safety. Miller believes that New York’s Ban makes no sense for safety reasons.
He believes that because fighters have many techniques at their disposal, MMA is safer than
boxing, which primarily involves punches to the head.
298.

It makes no sense to Miller that the State, through the Athletic Commission,

oversees and regulates boxing, but mixed martial arts occurs in the State entirely unregulated.
While the Athletic Commission will pay for certain medical evaluations for professional boxers,
with the boxing promoters picking up the rest of the tab for medical expenses, mixed martial arts
fighters are left to fend for themselves. But for the Ban, the State could regulate mixed martial
arts and make sure that promoters who implement few, if any, safety precautions are not
permitted to produce events that jeopardize the health of fighters. Miller is aware of “backroom”
events, where the promoters do not even have a doctor present. To Miller, it is irrational to allow
these types of events to occur in the State, when mixed martial arts could be regulated in the
same way that the State oversees boxing. Regulation, according to Miller, is critical to ensuring
fighter safety.
9.
299.

Danielle Hobeika

Plaintiff Danielle Hobeika is a mixed martial arts fan and a grappler/amateur

MMA fighter currently living in New York City. Hobeika works as a graphic designer and
photographer. She developed an interest in web and graphic design as an undergraduate at
Harvard University, graduating with honors in 2001 with a bachelor’s degree in psychology. She
began her own freelance design business in 2000. Her passion for photography developed when

ny-1059083

114

Case 1:11-cv-08215-KMW Document 34

Filed 09/24/12 Page 115 of 178

she was in high school, and she now focuses on wrestling and mixed martial arts photography.
When residing in Chicago from 2008 to 2011, she started a website, ChicagoMMA.net, where
she displayed photographs she took at MMA events around the Chicago area. Her work has
appeared in FIGHT! magazine, Gladiator magazine, WIN magazine, Amateur Wrestling News,
Newsday, and many other local newspapers and media venues across the United States.
300.

Hobeika began competing in amateur wrestling in 1997 as a high school senior.

Over an eleven-year competitive career in national and international competition, Hobeika
qualified for the 2004 U.S. Olympic Team Trials, was a three-time U.S. Women’s National
Team member, placed second at the 2002 U.S. Nationals and third at the 2004 U.S. Nationals,
and won first place at the 2002 University National Championships. Hobeika also coached
women’s collegiate wrestling teams at Menlo College in California and Pacific University in
Oregon.
301.

Hobeika’s interest in mixed martial arts began in 2007 after seeing a televised

International Fight League (“IFL”) Professional MMA bout. She began learning some
submission grappling on the side while continuing her training in freestyle wrestling, and fell in
love with the sport. After ending her competitive wrestling career in 2008, Hobeika turned her
athletic focus 100% to MMA and submission grappling/Brazilian jiu-jitsu. An opportunity arose
for Hobeika to work and train at a new mixed martial arts gym in the Chicago area that was
being started by the Overtime School of Wrestling and the Carlson Gracie MMA team of the
famed Gracie Brazilian jiu-jitsu family. She moved to Chicago and soon began competing in
submission grappling and Brazilian jiu-jitsu, amassing five gold medals, two silver medals, and
one bronze medal in various grappling tournaments and representing the United States at the
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2009 FILA Grappling World Championships, placing fourth in her division. In June 2010,
Hobeika won her first amateur MMA fight, and she hopes to fight again in the near future.
302.

For Hobeika, who now lives in New York City, mixed martial arts provides not

only a great challenge as an athlete but also structure and guidance, as well as hope and values
by which to live. These values include dedication, humility, self-confidence, self-respect, and
respect for others. She believes that mixed martial arts has the power to shape an individual as a
human being and greatly benefits those who train in it, especially kids. At the mixed martial arts
gym in Chicago where she trained, she saw how a basic mixed martial arts class for children
transformed the life of one student who was frequently bullied at school. After he started
training in mixed martial arts, the bullying soon stopped, not because he was using mixed martial
arts techniques to defend himself, but because he had new-found confidence that became obvious
to others.
303.

Hobeika believes that the live performance of mixed martial arts provides fighters

with an expressive outlet, just as it does for her. On the day of her first amateur MMA bout, she
was filled with an incomparable sense of joy and excitement. Just as a painter paints in a certain
emotional state, live mixed martial arts, too, comes with an attached emotion. She believes the
Professional Combative Sport Ban deprives fighters of their joy and ability to express
themselves, and she likens this deprivation to a painter without a gallery in which to show her
artwork, or a concert pianist without a concert hall in which to play. As a fighter herself, she
believes that Professional MMA artists fight as a means to display their art—the product of their
discipline, strategy, and training of both mind and body.
304.

Hobeika watches live MMA to witness the showcase of the fighters’ talents, the

product of their training, and the outcome. Mixed martial arts, to Hobeika, is like any other art
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form. It requires creative thinking, as fighters have to be able to adapt and switch game plans
during live bouts; they have to imagine different scenarios that may arise during a fight and be
able to adjust to them using muscle memory and mental memory; and they must draw from their
complete repertoire of skills, in the same way that a concert pianist must remember her notes
during a live performance. She watches live MMA to see the fighters’ artistry in motion.
Particularly because she has performed MMA live herself, Hobeika appreciates that there are
certain aspects of the performance of mixed martial arts that a fan can only experience live,
including the crowd’s energy off which the fighters feed, and the ability to not only see and hear
the fighters, but to “feel” them as well.
305.

Because of the Professional Combative Sport Ban, Hobeika has not performed in

in amateur MMA bouts in New York, though she plans on doing so once the Ban is lifted. She,
like many others, believed that the Athletic Commission would not countenance live amateur
mixed martial arts events in New York. She also would attend live Professional MMA events in
New York, just as she has done in Chicago and elsewhere. When the Ban is lifted, Hobeika
would create a New York mixed martial arts website similar to her Chicago site where she can
display her photographs, an endeavor she currently believes is jeopardized by the vagueness and
overbreadth of the Ban.
10.
306.

Beth Hurrle and Donna Hurrle

Plaintiffs Beth Hurrle and Donna Hurrle are ardent fans of mixed martial arts and

the founders and editors of the Gals Guide to MMA, “an MMA website by, and for, women” that
they created in 2009. The Hurrle sisters were born and raised in Huntington Station, New York,
and now live in New York City, where they maintain, and create and edit content for, their blog.
Beth Hurrle graduated from the University of Central Florida, earned a masters degree in
Marriage and Family Therapy from the University of Southern California, and currently works as
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the Director of Training for an advertising technology firm. Donna Hurrle graduated from the
University of Central Florida, earned a Master of Education degree in Cross-Cultural Teaching
from National University in California, and is currently the Associate Director of Professional
Development for the College Board.
307.

The Hurrles became mixed martial arts fans in 2008, after their mother, now a

retired school teacher in Florida, started watching the UFC reality show The Ultimate Fighter
and expressed to her daughters how much she enjoyed the show. Longtime sports fans, the
Hurrles were eager to learn about Professional MMA, particularly given their disenchantment
with other professional sports, such as baseball and football, whose players seemed
unappreciative of fans and whose seasons were constantly delayed and disrupted because of
infighting and financial squabbles. After taking their mother to see UFC 101 live in
Philadelphia, the Hurrles fell in love with mixed martial arts, especially the efforts the fighters
make to be accessible to their fans and directly connect with them at live events. While in
Philadelphia, the Hurrle sisters and their mother were even able to meet some UFC fighters.
308.

The Hurrles decided to start their own blog about mixed martial arts, after finding

that the Internet offered no mixed martial arts websites catering to women. They created the
website that they were looking for, one that discussed news and commentary on MMA
happenings throughout the country and across the globe, but also shed light on, as they put it,
“the softer side of MMA.” The Hurrles sought to create a website that also tells the story behind
mixed martial artists and who they are as people and not just fighters, something they believe
appeals to women mixed martial arts fans in particular. Since its inception, their Gals Guide to
MMA blog has captured a loyal following of other mixed martial arts fans, and fighters as well,
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but the Hurrles are concerned that their right to report on and advance Professional MMA
through their blog is jeopardized by the vagueness and overbreadth of the Ban.
309.

Beth Hurrle and Donna Hurrle watch mixed martial arts because of its

inspirational message. Many of the fighters have overcome a great a number of obstacles,
including the rough childhoods experienced by fighters such as the UFC’s Georges St-Pierre and
Anthony Pettis, in order to become professional mixed martial artists, and many hold down fulltime jobs and have families as they train in the sport. Their ability to compete professionally
conveys the message that with hard work, discipline, and courage, anyone can achieve his or her
dreams. Unlike other professional sports, Professional MMA does not require expensive
equipment, and financial wherewithal need not be an obstacle to success. They also watch
MMA because of the message it sends about self-confidence. Although mixed martial artists
have the support of their training camps and their corners, once they fight, they have only
themselves to rely on. They believe that this message serves as a good life lesson—that one
must be self-reliant.
310.

The Hurrles have traveled to Philadelphia to watch live Professional MMA

events. They believe the difference between watching Professional MMA live, rather than
televised, is similar to the difference between listening to a CD and watching a concert. To
them, nothing on television can replicate the experience of a live Professional MMA event—the
energy, the sense of camaraderie with other fans, and the theatricality of the live event cannot be
captured on television. The music that plays during the fighters’ entrances into the arena, the
video montages played on the big screens before the events start, the trademark entrances of
fighters like the UFC’s Jayson “Mayhem” Miller and Quinton “Rampage” Jackson, the
ceremony that accompanies the entrance of a fighter trained in Muay Thai—all of these aspects
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make watching live Professional MMA unique and thrilling. The Hurrles believe that the
movements of Professional MMA fighters demonstrate such grace, skill, and awareness of and
control over one’s body that their performance is not unlike that of dancers or gymnasts in
Cirque du Soleil. The Hurrles believe that Professional MMA is as beautiful to watch live as
dancing and point to the Brazilian martial art of capoeira, which is also a form of dance.
311.

They also watch live Professional MMA because they get to witness firsthand

how the storylines they have been following play out: Will the villain triumph over the good
guy? What will be the outcome of the third matchup between rivals? Because of the great
accessibility to the fighters that the UFC provides, the Hurrles also feel that going to live
Professional MMA events allows them to get to know better the fighters they have come to know
as familiar faces.
312.

Beth Hurrle and Donna Hurrle would love to be able to go to live Professional

MMA events in their home state of New York, rather than spending money on travel and hotel
stays to attend events in other states. Were it not for the Professional Combative Sport Ban, the
Hurrles believe that live Professional MMA events would be held in New York venues, such as
Madison Square Garden. When the Ban is lifted, the Hurrles will attend live Professional MMA
fights in New York.
11.
313.

Steve Kardian

Plaintiff Steve Kardian is a mixed martial arts practitioner and instructor in New

York and a nationally recognized expert on the issues of personal safety (particularly as it applies
to young women), crime prevention, and risk reduction. A career law enforcement officer,
detective, sergeant, and chief criminal investigator, Kardian is a regular guest on CNN HLN
(including News Now, Dayside, Morning Express, Prime News, ISSUES with Jane VelezMitchell, Nancy Grace, and Dr. Drew), CNN, Inside Edition, and Fox 5, offering solutions and
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interpretations to many of the nation’s most high-profile cases. He has appeared on CBS, NBC,
WB-11, and My-9, and he has been featured in the Wall Street Journal, the New York Times,
USA Today, Sports Illustrated, Woman’s Day, and Men’s Journal, among others. Kardian has
been lecturing on crime prevention, campus safety, and women’s safety for 25 years and counts
the Executive Division of the Governor’s office for the State of New York and prominent
educators among his students. He also lectures on sexual assault awareness and safety at
colleges and universities across the country for CAMPUSPEAK, the nation’s premier agency
providing educational speakers and interactive workshops to America’s colleges and universities.
For three years, Kardian has been a member of the Westchester County Victims Assistance
advisory board, assisting crime victims in their various stages of recovery.
314.

Kardian has been teaching police officers since 1980. He has taught international,

federal, state, county, and local law enforcement officers both in the United States and in Europe,
including members of the Federal Bureau of Investigation (“FBI”), U.S. Drug Enforcement
Administration, U.S. Treasury Department, New York State Police, Army Rangers, Navy Seals,
the DELTA Forces, London’s Metropolitan Police, Ireland’s Garda Siochana, and the Israeli
Security Agency under the Prime Minister’s Office. He is a certified New York State/FBI
defensive tactics instructor and was a senior instructor at the Westchester County Police
Academy, teaching defensive tactics and interactive skills, among other subjects. Kardian is the
founder of the Less Than Lethal program, which teaches tactics and ground control for law
enforcement. He previously worked on a committee with the Office of Public Safety, Division
of Criminal Justice, for the State of New York to evaluate and submit changes in the way recruits
and defensive tactics instructors across the State are trained and taught. Kardian is also a
certified consultant for the New York State Department of Criminal Justice.
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Kardian was a high school wrestler and began expanding his knowledge of

martial arts in 1977. Kardian has trained in mixed martial arts for more than 20 years and
incorporates his knowledge and training in his teachings on safety and defensive tactics. One of
the co-founders of one of the first Gracie Jiu-jitsu Academies on the East Coast and the first in
the Westchester County region, Kardian spent years traveling to the world-famous Gracie
Academy in Torrance, California, to receive personal instruction from Royce, Rorion, and Helio
Gracie. Kardian taught at the Gracie Academy in California in the capacity of assistant
instructor and received his full instructor certification in 2001. Kardian has taught Brazilian jiujitsu, alongside safety and police defensive tactics, in the tri-state area, across the United States,
and in Europe. Since he began training in mixed martial arts, Kardian has earned a Kyokushin
karate black belt and Gracie Brazilian jiu-jitsu first degree black belt, and is a coach-level KRU
Muay Thai kickboxing instructor and associate instructor in combat submission wrestling.
316.

Kardian is a co-founder of Thornwood MMA and Fitness school in Westchester

County, New York, where he is one of the head instructors. Kardian believes that interest in
Thornwood MMA and Fitness and many other businesses would increase if live Professional
MMA events were allowed to take place in New York. Kardian also believes that his teaching of
mixed martial arts in New York is jeopardized by the vagueness and overbreadth of the
Professional Combative Sport Ban.
317.

For Kardian, teaching mixed martial arts is like playing chess, a move for every

move, a counter for every move, a counter for every counter. Mixed martial arts is a “thinking
man’s” game. To be an instructor, Kardian has had to study every aspect of how the human
body works. This has made him a better problem solver for his students.
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The live performance of mixed martial arts has led to innovations in self-defense,

military, and law enforcement training. Kardian teaches mixed martial arts to women as selfdefense if they are forced to the ground. Also, given men’s natural size advantage, mixed
martial arts techniques can level the playing field for what are otherwise overwhelming odds.
Leverage, technique, and timing from Gracie jiu-jitsu are key to learning how to escape from a
larger person. For example, if a struggle takes place standing, then the mixed martial arts
techniques that involve elbows and knees are essential. Knowing mixed martial arts makes it
possible for a woman to be confident that a situation can be managed.
319.

The military has moved to mixed martial arts training because although it relies

primarily on weaponry, if combat becomes hand-to-hand, the soldiers are fighting for their lives.
Given the effectiveness of mixed martial arts, the military has adopted mixed martial arts for its
training.
320.

With regard to law enforcement, mixed martial arts has completely changed the

dynamic of taking a person into custody. Law enforcement officials are trained on how to safely
bring people to the ground if they become violent. Ground fighting brings people to parity
regardless of size, allowing law enforcement officials to remain safer and causes fewer injuries.
321.

Kardian believes mixed martial arts is deeply expressive. People are natural

competitors. We compete in every phase of our lives. Mixed martial arts showcases that. Fans
are mentally competing with themselves by following their favorite fighters, studying tactics, and
thinking about what their fighters might do. Mixed martial arts is a very individualized
expression. Each fighter adopts his or her own style. They each find the “one true way” that
works for their body and mind.
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Kardian believes that it is ironic and a disservice to those who want to learn

multiple arts that kickboxing and other aspects of martial arts are singly legal in New York, but
not legal when employed together.
12.
323.

Joseph Lozito

Plaintiff Joseph Lozito has been a fan of mixed martial arts since 1993, when he

watched the first event by the UFC. Lozito grew up in Queens, New York, and lived in New
York for 29 years before moving to Philadelphia. Lozito recently moved back to New York and
now lives on Long Island, where he commutes to his job at the box office at Lincoln Center’s
Avery Fisher Hall in Manhattan.
324.

In February 2011, while he was living in Philadelphia and commuting to his job at

Lincoln Center, Lozito was attacked by a knife-wielding man on a New York City subway.
Using moves he had seen watching Professional MMA, Lozito took the offensive, shooting in for
his attacker’s midsection and taking him down to the ground. The attacker slashed at Lozito,
who went for the man’s wrists, eventually forcing the knife out of his hands and restraining him
until police arrived. Lozito suffered wounds on his head, face, arm, and hand. It turned out that
his attacker had murdered four people and injured five before being captured. Though he has
never trained in mixed martial arts, Lozito credits his years of watching Professional MMA with
helping him to think and act quickly to subdue the attacker. Lozito says it was his instinct to get
the man down, like getting an opponent down in mixed martial arts.
325.

To Lozito, Professional MMA is an art form, entirely distinct from “fighting.”

Professional MMA, as opposed to fighting, involves intense training, not unlike the training
required of a professional ballet dancer. For him, there is a beauty to watching Professional
MMA, something that is not found in a street brawl. Lozito watches Professional MMA live to
get the full experience of seeing two highly trained and skilled athletes compete and display their
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artistry. Watching Professional MMA events live provides a new appreciation for the sport, for
there are no commentators to direct your attention or bias your view, and the arena does not limit
your vantage point.
326.

Lozito also goes to live Professional MMA events for the stories they tell and the

showmanship of the fighters. The plots vary: rivals from the same training camp are pitted
against each other; two veterans of the sport and fan favorites face off, leaving the fans
conflicted; the seasoned former champion meets his match in the young prodigy. Once the fights
get started, there are a number of preliminary bouts, which usually are not broadcast on
television, before the main card. Between fights, a series of montages are shown to set the stage
for the next bouts. They are set to music, and when Lozito hears that music set in, he knows he
will be glued to the screen. The fighters enter the arena to their own selected walkout music,
some with trademark dramatic entrances, and the story takes off. When Lozito attends
Professional MMA events, he feels a great camaraderie with the thousands of other fans who are
sharing in the same story being told.
327.

Watching Professional MMA live inspires Lozito. Professional MMA fighters

succeed wholly on their own merits; unlike other pursuits, one cannot become a Professional
MMA fighter just by knowing the right people. Lozito believes Professional MMA fighters
convey a message of the mental and physical training, discipline, sacrifice, and courage that have
brought them to the professional level. Lozito considers live Professional MMA matches to be a
battle of skills and techniques. He disagrees with those who criticize MMA as barbaric—it is to
him the purest form of competition, a physical chess match. Lozito also watches Professional
MMA to see where the fighters stand on respect, for themselves, each other, and the sport. Even
the fighters who dislike each other will touch gloves before starting, and embrace and thank or
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congratulate each other after the fight—a level of respect that Lozito believes is seldom seen in
other professional sports.
328.

Lozito also attends live Professional MMA events for the sheer theatrics and

spectacle of the occasion. A UFC fight, for example, is typically a three-day event. Before the
fights, there are numerous events that allow fans to interact with the fighters, including autograph
and question-and-answer sessions with the fighters and open press conferences. One of Lozito’s
favorite events is the weigh-in, during which the famed staredown occurs. Each fighter mugs for
the cameras, flexes, puts on his meanest face, sizes up his opponent, and the crowd roars. To
Lozito, it is theater. Because the UFC endeavors to make the fighters accessible to the fans,
Lozito feels a great sense of connection with the fighters when he attends live Professional
MMA events.
329.

Lozito and his wife and children watch Professional MMA, both live and on

television, but he does not allow his children, who are eight and eleven years old, to watch
professional wrestling. While Professional MMA teaches discipline, camaraderie, self-respect,
and respect for others, he believes professional wrestling teaches just the opposite. He believes
that professional wrestling glorifies violence for the sake of violence; the wrestlers are shown
hitting women, throwing chairs at each other, and using things like barbed wire to hurt one
another. On the other hand, it is not uncommon for Professional MMA matches to involve a
minimal amount of striking; many fights take place on the ground and involve technical nuances
that may be missed by the untrained eye.
330.

Lozito lives in New York, yet he has to travel out of state to attend live

Professional MMA events. He attends as many as eight such events in a year and is disappointed
that he cannot experience live Professional MMA matches in his home state. Lozito believes
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that were it not for the Professional Combative Sport Ban, Professional MMA events would be
held in New York venues, such as Madison Square Garden. When the Ban is lifted, Lozito will
attend live Professional MMA fights in New York.
13.
331.

Erik Owings

Plaintiff Erik Owings is a mixed martial arts gym owner and trainer living in New

York City. Owings began training in karate at a very young age and later studied Brazilian jiujitsu, moving to Brazil to study at the renowned Gracie Barra Academy and also training in
Thailand and Europe. Owings went on to become a Professional MMA fighter, competing in the
now-defunct IFL for the New York Pitbulls, coached by Renzo Gracie. Owings left Professional
MMA competition in 2007 and is now the founder and owner of the Mushin Mixed Martial Arts
training facility in New York City. He is a trainer in mixed martial arts and functional fitness
and conditioning; among his clients are Professional MMA fighters such as UFC Welterweight
Champion Georges St-Pierre. Owings is also the creator and featured trainer of the popular
home fitness program “RUSHFIT,” done in conjunction with Georges St-Pierre. Owings
believes that interest in his business and many other businesses would increase if live
Professional MMA were allowed to take place in New York.
332.

Owings is also a partner in Fight for Humanity, a charitable organization that

helps teens who are former gang members improve their lives by using the principles of martial
arts. Together with the Gang Bureau of the Brooklyn District Attorney’s Office, Fight for
Humanity works with these kids to better themselves, teaching them goal setting and ways to
channel negativity in productive, meaningful ways. Owings believes that training in mixed
martial arts instills a sense of discipline, pride, balance, and confidence that encourages a better
way of life. In his experience, children who learn those values through mixed martial arts
improve not only as students but also in their lives generally. He believes that unlike other
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sports, mixed martial arts offers more than just an opportunity to test oneself physically; it offers
a true model for living.
333.

Owings thinks that martial arts, combined into mixed martial arts, is the physical

expression of ideas. He believes that the moves are like letters in the alphabet, and each fighter
puts his or her words together to form his or her own statements. Each skill set that a fighter has,
whether it be boxing or karate or kickboxing, is like a language, and live mixed martial arts
events offer fighters the chance to “speak” to the world using those languages. To Owings, the
difference between performing mixed martial arts live, versus training in mixed martial arts at a
gym, for instance, is similar to the difference between competing in the Tour de France and
riding a stationary bike—there is no comparison.
334.

Owings believes that through live mixed martial arts, fighters are able to convey

the messages of respect and humility—values that are taught in the traditional arts that comprise
mixed martial arts—and the embracing of different cultures, philosophies, and even religions.
The impact of Buddhism, for example, on the martial arts is unmistakable. He believes that
while successful professional athletes in other sports often convey the message of egoism and
material wealth, Professional MMA champions generally express respect and humility, as well as
gratitude to their community of fans and other mixed martial artists, above all else. Owings
believes that the Professional Combative Sport Ban is a ban on the fighters’ right to convey these
messages and the fans’ right to hear, see, and experience them.
335.

Owings also believes that his teaching of mixed martial arts, at his Mushin Mixed

Martial Arts academy and elsewhere in New York, is jeopardized by the vagueness and
overbreadth of the Professional Combative Sport Ban.
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Chris Reitz

Plaintiff Chris Reitz trains in MMA and is a longtime fan of the sport. Reitz

graduated from New Jersey’s Rutgers University in 2005 with a degree in Criminal Justice, then
worked as a legal assistant for the employment law group of a national law firm in its New York
office. Reitz has been a fan of Professional MMA since childhood. He started learning tae kwon
do about eighteen years ago, then later transitioned to mixed martial arts. Reitz has competed in
one amateur MMA bout in New Jersey and continues to train in mixed martial arts in New York
City. Reitz currently is the assistant manager of the Upper East Side location of Manhattan’s
Pure Yoga studio.
337.

Reitz considers mixed martial arts to be the art of what one can do with the

human body. Mixed martial artists take part in a physical chess game when they fight, using
their bodies so that they can move in order to counter and resist their opponents and defend
themselves. He watches live MMA events in appreciation of this art form. Professional
competition is the highest level of artistic expression; it allows mixed martial artists to evolve
and take their art to the next echelon, and the fans to accompany them and witness that evolution.
338.

Reitz watches Professional MMA events because, to him, mixed martial arts

embraces all cultures and economic backgrounds. Many Professional MMA fighters enter the
arena bearing the flag of their home countries and use their skills and techniques in the ring as a
means of expressing their national identity. A Professional MMA fighter need not come from a
privileged background or have considerable financial resources in order to succeed in the sport,
as many fighters have shown, and Reitz believes that the live performance of Professional MMA
conveys that message.
339.

Reitz also watches Professional MMA for the showmanship of the fighters and

the storyline that is expressed. For him, television does not capture all of the elements that go
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into a live Professional MMA event, from the medical staff that is on hand during the fight, to
the fighters’ interactions with the fans and their corners. All of these elements play into the story
of the fighters and what has brought them to that day, and they can only be experienced live.
340.

Reitz believes that through the Professional Combative Sport Ban, the State of

New York wrongly sends the message that mixed martial arts is not worthy of watching and that
there is something fundamentally wrong with it. For Reitz, nothing could be further from the
truth. He believes that mixed martial arts provides those who train in it, and those who watch it,
with important values, such as confidence, discipline, and being of both sound mind and body,
not just for self-defense purposes, but also for life in general.
341.

Reitz wants to compete in amateur MMA bouts in New York, but believes he

cannot do so because the Professional Combative Sport Ban does not make clear whether
amateur mixed martial arts is permissible. He also wants to attend live Professional MMA
events in New York, but cannot do so on account of the Ban. When the Ban is lifted, Reitz will
attend live Professional MMA fights in New York.
15.
342.

Jennifer Santiago

Plaintiff Jennifer Santiago is an accomplished martial arts fighter and mixed

martial arts fan. Santiago grew up in Manhattan’s Lower East Side and graduated from New
York’s Pace University, with a major in Business Management/Entrepreneurship and minor in
Biology/Marketing. She now lives in Brooklyn, New York, and, in addition to being a martial
arts fighter, is a certified trainer, through her company J5 NYC, LLC New York, and a much
sought-after kickboxing and boxing instructor. Santiago also has served as a motivational
speaker for youth outreach efforts against drugs and previously was the sports director for a
youth camp in Pennsylvania.
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Santiago began training in martial arts at the age of four. Her father, himself an

accomplished martial artist, wholeheartedly encouraged her to pursue her love of martial arts,
teaching her Shotokan karate, tae kwon do, Chinese Goju, boxing, and kickboxing. She
competed in karate in both the United States and internationally, earning the titles of Atomic
Otomix Champion, Professional Karate League Champion, National Black Belt League
Champion, and National Sport Karate Association Champion. Santiago soon transitioned into
boxing, competing in the amateur youth boxing circuit. She went on to win the 2003 and 2004
New York Golden Gloves Championships, the oldest and largest amateur boxing competition.
344.

In 2005, Santiago joined the World Combat League (“WCL”), a full-contact

MMA-based promotion founded by Chuck Norris, which broadcast its fights on cable television,
Versus Channel. As a fighter for the New York Clash team, she won the Eastern Conference
championship in 2005 and amassed a 13-2 overall record through 2008. Santiago has also fought
in K-1, a worldwide kickboxing-based promotion founded in Japan, representing the United
States in a super bantamweight bout in China. In early 2011, Santiago appeared as a contender
on Reto de Campeons, a women’s boxing reality show filmed in Chiapas, Mexico. She also has
been featured in MET-Rx training video podcasts and various publications, including the New
York Post, Crain’s New York Business, Latina magazine, and Everlast magazine. In 2008, she
was nominated as Favorite Extreme Athlete for the American Latino TV Awards.
345.

Santiago believes that mixed martial artists, like herself and all martial artists, use

live performance of their art as a means of expression, and the fact that mixed martial arts is
comprised of so many disciplines simply offers more tools for the fighters to express themselves.
Santiago says that when she steps into the ring to fight, she wears her heart on her sleeve,
pouring all of her emotions into the fight. For Santiago, her fighting reflects her life—the
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obstacles she has overcome, her training, discipline, focus, and strategy all get revealed in the
ring—and she believes that to be true for mixed martial artists.
346.

Santiago believes that the live performance of mixed martial arts reveals the

fighters’ character. As a fighter, she believes that you truly get to know a person when you fight
them. How fighters handle themselves in the ring speaks volumes about them as people. She
can sense when she has won a fight just by feeling her opponent’s energy, sensing when they
have given up, when they no longer have the heart left in them, and when their spirit has been
broken.
347.

Santiago believes that fighters convey a variety of messages to their opponents

and to the crowd during live events. A fighter who refuses to touch gloves with his opponents
sends the message that he does not respect his opponents or the sport. The boxer who apologizes
too much to his opponent after committing a foul tells the crowd that he is weak and vulnerable
and that he has failed to keep his guard up at all times. As a fan and a fighter herself, Santiago
believes these messages are best transmitted and received live because there is an intangible
quality to the manner in which these messages are conveyed. They must be felt, as well as seen
and heard. That intangible quality is what gives her goose bumps when watching a fight live,
what makes her feel a closeness to, and sense of unity with, the thousands of strangers packed in
the same stadium and watching the fight alongside her, and what propels the rhythmic call and
response between the fighters and the crowd. Santiago has fought in arenas with a wide range in
capacity, from dozens of people to more than 5,000, and knows firsthand that the volume of the
crowd and the resulting energy make all the difference to fighters in how strongly their messages
are felt.
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Santiago, like other fans, watches live fights because of the heroism that the

fighters display. The fighters are more than just combatants or athletes; to the fans, they are
heroes. In the eyes of the fans, a Professional MMA fighter can be the nation’s pride, the
everyman who becomes the world champion through hard work, sacrifice, and heart, or the
woman who defied stereotypes and broke ground for other women fighters. Santiago herself
uses her martial arts fighting as a way of telling her fans that women, too, have a place in the
ring, that women do not need to play down their femininity in order to be taken seriously, and
that it is not size, but skill and strategy, that matter against one’s opponent.
349.

Santiago also watches live fights to see how different fighters apply technique and

movement, which have origins in choreographed martial arts forms or choreographed
movements, or kata, in the ring. These kata may look different across the various martial arts but
are rooted in the same tradition. Just like a ballet dancer may draw from traditional techniques
and steps and apply them in an improvised performance, so too does a mixed martial artist draw
from the choreographed kata and apply and perform them in the ring. As an accomplished
martial artist and fighter, Santiago believes that this performance by a mixed martial artist is best
experienced live. Were it not for the Professional Combative Sport Ban, Santiago would attend
live Professional MMA events in New York. When the Ban is lifted, she plans to attend live
Professional MMA bouts in New York.
B.

Defendant

350.

Defendant Eric T. Schneiderman is the Attorney General of the State of

New York. The New York Professional Combative Sport Ban explicitly empowers the Attorney
General to commence actions to recover penalties under the Live Professional Combative Sport
Ban and obtain injunctive relief. Attorney General Schneiderman maintains an executive office
in New York City at 120 Broadway, New York, New York. He is sued in his official capacity
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Cyrus Vance, Jr., the District Attorney of Manhattan, was named as a Defendant

in the Original Complaint. The District Attorney would be responsible for enforcing the criminal
penalties included in the Professional Combative Sport Ban. Plaintiffs dismissed District
Attorney Vance on his stipulation to be bound by any adjudication in this litigation.
IX.
COUNTS
352.

Plaintiffs’ challenge to the Professional Combative Sport Ban is—as indicated in

each count enumerated below—both facial and as-applied. Plaintiffs seek (1) a declaration that
the Professional Combative Sport Ban is unconstitutional on its face and as applied to each of the
pertinent Plaintiffs, (2) an injunction against enforcement of the Professional Combative Sport
Ban to the extent it bans the conduct in which Plaintiffs allege they would like to engage, and (3)
attorney’s fees and costs. By virtue of the Ban, Defendant, acting under color of state law, has
deprived and will deprive Plaintiffs of the rights, privileges, and immunities secured to them by
the United States Constitution and protected under 42 U.S.C. § 1983. Plaintiffs have suffered,
and will continue to suffer, irreparable harm for which there is no adequate remedy at law.
FIRST CAUSE OF ACTION
THE PROFESSIONAL COMBATIVE SPORT BAN IS
UNCONSTITUTIONAL FACIALLY AND AS APPLIED TO PLAINTIFFS
(First Amendment to the Constitution of the United States)
353.

Plaintiffs repeat and reallege each and every allegation contained in paragraphs 1

through 352 as if fully set forth herein.
354.

At all times relevant herein, Defendant has acted, and is acting, under color of

state law.
355.

Plaintiffs plead this Cause of Action against the background of the profound

vagueness and lack of clarity of the Ban (see Third Cause of Action), as well as the rapidly
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shifting factual situation in New York occurring at least in part because of positions taken by
Defendant in response to the Original Complaint. As alleged in the Third Cause of Action, it is
impossible to know what many of the key terms in the Ban mean, including who is a
“professional” and who is not, or when a “match” is “professional” or not, let alone what is a
“combative sport” and whether Professional MMA can or cannot take place today before a live
audience in New York if it is sanctioned by one of the Ban’s exempt organizations. Thus,
Plaintiffs reserve the right, consistent with Fed. R. Civ. P. 15, to seek leave to amend or
supplement their complaint to conform to the changing facts and determinations of what the
vague terms may actually mean.
356.

The First Amendment to the Constitution of the United States provides, in

relevant part, that “Congress shall make no law . . . abridging the freedom of speech . . . .” U.S.
Const. amend. I. By operation of the Fourteenth Amendment to the Constitution of the United
States, the First Amendment applies equally to laws passed by the several states, including the
State of New York.
357.

The Professional Combative Sport Ban targets mixed martial arts based on its

content. The legislative history of the Ban, including innumerable statements by legislators and
other public officials before and since the Ban took effect, make plain that the Ban was adopted
in response to what was perceived to be the violent message of mixed martial arts. As such, the
Ban is a content-based restriction on constitutionally protected speech. That the real purpose of
the Ban was to squelch the expressive element of mixed martial arts is evident throughout the
legislative history, during which legislators and other public officials repeatedly made clear that
the purpose of the Ban was to prevent what they perceived as the violent message of mixed
martial arts.
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As set out in great detail above, live mixed martial arts —and all of the related

aspects before and after a fight itself—has an expressive content that fighters intend to convey
and that fans understand and perceive. This unique communicative process cannot happen live
in New York because of the Professional Combative Sport Ban.
359.

MMA is clearly intended and understood as public entertainment and, as such, is

expressive activity protected by the First Amendment. But for the Ban (to the extent the Ban
prohibits it), promoters such as Plaintiff UFC would produce Professional MMA events;
operators of venues in New York, such as Madison Square Garden, would host live Professional
MMA events; Plaintiff professional fighters would fight in them; Plaintiff fans would attend
them; and members of the media would broadcast those events or broadcast, print, and distribute
news and stories about those events. Similarly, promoters like Plaintiffs Don Lilly and Shannon
Miller intend to promote live amateur events, Plaintiffs such as Danielle Hobeika and Chris Reitz
intend to fight in them, Plaintiff fans would attend them, and members of the media advertise,
broadcast, and produce and distribute print stories about those events—but the status of these
amateur live events has been subject to question throughout the life of the Ban.
360.

The Professional Combative Sport Ban is a content-based restriction on speech

and expressive conduct aimed directly at prohibiting the message the State of New York believes
is conveyed by the expressive conduct of Professional MMA fighters. As the foregoing makes
clear, New York misperceives the proper message of mixed martial arts. Nonetheless, live
mixed martial arts, as described above, constitutes entertainment and expressive conduct.
Plaintiffs challenge the Ban as applied to them.
361.

New York remains free to regulate MMA mixed martial arts as have most other

states. And Plaintiffs do not challenge New York’s right to ban other live activities that involve

ny-1059083

136

Case 1:11-cv-08215-KMW Document 34

Filed 09/24/12 Page 137 of 178

“kicks, punches or blows” and that do not have the developed rules and safety precautions of
Unified Rules MMA that render them safe. It is the ban on live Unified Rules (or its equivalent)
MMA that is unconstitutional.
SECOND CAUSE OF ACTION
THE PROFESSIONAL COMBATIVE SPORT BAN IS
UNCONSTITUTIONALLY OVERBROAD AND FACIALLY INVALID
(First Amendment to the Constitution of the United States)
362.

Plaintiffs repeat and reallege each and every allegation contained in paragraphs 1

through 361 as if fully set forth herein.
363.

At all times relevant herein, Defendant has acted, and is acting, under color of

state law.
364.

The Live Professional Combative Sport Ban is written so broadly that, in addition

to prohibiting the constitutionally protected activity of Professional MMA fighters and fans, it
also prohibits myriad other forms of speech and expression that are protected by the First
Amendment, both inside and outside of New York.
365.

A person who violates the Live Professional Combative Sport Ban is subject to

criminal and/or civil penalties. N.Y. Unconsol. Law § 8905-a(2), (3).
366.

Section 3(a) of the Live Professional Combative Sport Ban makes it a crime if a

person “knowingly advances or profits from a combative sport activity. . .” Id. § 8905-a(3)(a).
367.

As to “advances,” Section 3(b) states that “[a] person advances a combative sport

activity when, acting other than as a spectator, he or she engages in conduct which materially
aids any combative sport.” Id. § 8905-a(3)(b) (emphasis added). “Materially aids” in turn is
defined in extraordinarily sweeping terms. Such conduct:
[I]ncludes but is not limited to conduct directed toward the
creation, establishment or performance of a combative sport,
toward the acquisition or maintenance of premises, paraphernalia,
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equipment or apparatus therefor, toward the solicitation or
inducement of persons to attend or participate therein, toward the
actual conduct of the performance thereof, toward the arrangement
of any of its financial or promotional phases, or toward any other
phase of a combative sport.
Id. (emphasis added).
368.

The Live Professional Combative Sport Ban also prohibits any person from

“profiting” from a combative sport activity. In Section 3(c), the Live Professional Combative
Sport Ban states that a person “profits” from a combative sport activity “when he or she accepts
or receives money or other property with intent to participate in the proceeds of a combative
sport activity, or pursuant to an agreement or understanding with any person whereby he or she
participates or is to participate in the proceeds of a combative sport activity.” Id. § 8905-a(3)(c).
369.

It is a violation of the First Amendment to criminalize protected speech. Given

the Ban’s sweeping prohibition, it reaches, and has the likelihood of chilling, protected speech
and conduct. The Ban is substantially overbroad and facially invalid.
370.

The following are just some examples of conduct and speech that appear to fall

within the broad language of the Ban, yet clearly are protected by the First Amendment:


Writing to State officials asking them to repeal the Professional Combative Sport
Ban because they want Professional MMA events to be lawful in New York.151



Lecturing at a New York college or university, speaking about the long tradition
of mixed martial arts and its effect on modern culture, such as the lecture given in
2008 at New York University’s Stern School of Business by alumnus and CEO
and Chairman of Plaintiff Zuffa, Lorenzo Fertitta, regarding mixed martial arts,
UFC, The Ultimate Fighter, and the growth of mixed martial arts worldwide.152

151

Assemb. B. 2718, supra note 7, Bill Jacket, at 000020-21 (advocating for the legalization of MMA in
New York) (“I am writing you to express my displeasure with your signing the bill to outlaw the sport of ‘Ultimate
Fighting’ in New York”).
152

Public Offerings, Six Degrees of Separation: After Market Hours Series Features Entertainment
Magnates Lorenzo Fertitta and Jim Kohlberg, SternBusiness, http://w4.stern.nyu.edu/sternbusiness/spring_2008/
publicOfferings.html.
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A local artist selling T-shirts emblazoned with pro-mixed martial arts slogans.



Producing video of out-of-state Professional MMA bouts in New York.



A mixed martial arts fan printing a newspaper for distribution in New York, or
writing for a blog available in New York, regarding upcoming professional fights
and encouraging readers to attend them, such as the Gals Guide to MMA blog
founded, written, and maintained by Plaintiffs Beth Hurrle and Donna Hurrle, or
The Fight Lawyer blog founded and written by a New York attorney.



A writer for a New York newspaper who, through his/her descriptive prose,
motivates readers to watch and attend Professional MMA matches, such as
Michael Brick and Justin Porter of the New York Times and George Willis of the
New York Post.153



A musician who advocates for the repeal of the Professional Combative Sport Ban
during a concert at Madison Square Garden, such as James Murphy of LCD
Soundsystem, who stated at a live show in Madison Square Garden: “Hey, New
York, why don’t you allow mixed martial arts?”154



A bar or restaurant holding a “UFC Fight Night” for its patrons to come watch
MMA, including Manhattan’s Playwright Tavern, The House of Brews, Third &
Long, Jack Demsey’s, Legends Bar & Grill, and many other New York bars that
show UFC matches for their patrons.



UFC “viewing parties” at Madison Square Garden.155



Professional MMA fighters holding autograph sessions for fans within New York.



Litigating this lawsuit.



Broadcasting PPV Professional MMA events held outside the State on New York
television channels, or showing The Ultimate Fighter on Spike TV within New
York. PPV Professional MMA matches are shown regularly by cable and satellite

153

See, e.g., Michael Brick, Ultimate Fighting Recruits Military to Its Ranks, N.Y. Times, May 30, 2008,
available at http://www.nytimes.com/2008/05/30/sports/othersports/30fight.html?pagewanted=all; Justin Porter,
Mixed Martial Arts Makes Its Way to High School, N.Y. Times, Nov. 17, 2008, available at
http://www.nytimes.com/2008/11/18/sports/othersports/18mma.html; George Willis, N.Y. losing battle by not
sanctioning UFC, N.Y. Post, Feb. 5, 2011, available at http://www.nypost.com/p/sports/more_sports/
losing_battle_by_not_sanctioning_Erj7LDs1m453B06zYusmbP.
154

Amos Barshad, With Balloons and Spaceships at Madison Square Garden, LCD Soundsystem Sign Off,
NYMAG.com, http://nymag.com/daily/entertainment/2011/04/with_balloons_and_ space_ships.html (Apr. 4, 2011,
1:00 PM).
155

See, e.g., Ultimate Fighting Championship - UFC 79: Nemesis VIP Viewing Party - December 29, 2007
at Madison Square Garden, TheGarden.com, http://www.thegarden.com/events/ufc-viewing-party1208.html
(Exhibit I).
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television providers in New York, including Cablevision, Time Warner Cable,
DirecTV, Dish Network, and Verizon FiOS.


Handing out promotional fliers encouraging fans to go to an out of state
Professional MMA fight.



Advertising Professional MMA events that will be held out-of-state, such as the
UFC’s billboard advertisements in Times Square.156



The “MMA World Expo” hosted by Manhattan’s Jacob Javits Convention
Center.157



Maintaining a mailing list of people interested in attending mixed martial arts
matches in the State.

371.

The above list of constitutionally protected activities identifies just a few of the

many activities that the broad Professional Combative Sport Ban impermissibly restrains.
Because of the Ban’s gross overbreadth, individuals and entities engaging in protected conduct
are liable for prosecution and may be chilled from engaging in such protected conduct.
THIRD CAUSE OF ACTION
THE LIVE PROFESSIONAL COMBATIVE SPORTS BAN IS
UNCONSTITUTIONALLY VAGUE, FACIALLY AND AS APPLIED
(Due Process Clause of the Constitution of the United States)
372.

Plaintiffs repeat and reallege each and every allegation contained in paragraphs 1

through 371 as if fully set forth herein.
373.

At all times relevant herein, Defendant has acted, and is acting, under color of

state law.
374.

The Due Process Clause of the Fourteenth Amendment of the United States

Constitution requires that statutes be written with sufficient clarity to provide persons of ordinary
intelligence fair notice of what is prohibited, and to guard against standardless, arbitrary, or
156

Supra note 38.

157

MMA World Expo Returns To Javits Center, CBS New York.com,
http://newyork.cbslocal.com/2010/11/09/mma-world-expo-returns-to-javits-center/ (Nov. 9, 2010, 3:53 PM).
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discriminatory enforcement. Laws that impose criminal penalties—as does the Professional
Combative Sport Ban—are subject to a higher degree of scrutiny. Statutes that regulate
expressive conduct protected by the First Amendment must be drafted with particular care.
375.

The Professional Combative Sport Ban defines a “combative sport” as “any

professional match or exhibition other than boxing, sparring, wrestling, or martial arts wherein
contestants deliver, or are not forbidden by the applicable rules thereof from delivering kicks,
punches or blows of any kind to the body of an opponent or opponents.” N.Y. Unconsol. Law
§ 8905-a(1). The terms “professional,” “exhibition,” and “martial arts” determine the Ban’s
reach, yet not one of the terms is defined either in the Ban or in the Athletic Commission’s
regulations.
376.

As set out in great detail above, the vagueness of the statute allows for

standardless discretion, as is apparent from the shifting and inconsistent interpretations given by
the Athletic Commission since the enactment of the Ban. At best, the Commission is making a
good faith but unsuccessful attempt to interpret a hastily drawn and poorly worded, vague
statute. At worst, the vagueness of the Ban allows the Athletic Commission—including whoever
happens to be an official at the Commission at the time—to pick and choose among the events it
will allow or prohibit.
377.

For example, the term “professional” is impermissibly vague because it is entirely

unclear what “professional” constitutes. The Athletic Commission has been entirely unable to
distinguish a “professional” from an “amateur” event, let alone to know if it is supposed to
permit or prohibit such events. Plaintiff Shannon Miller had an amateur event shut down
because his promotional materials “looked professional.” Other events were stopped because
tickets were sold for charity, even though the fighters were uncompensated. The Athletic
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Commission has at other times stated “professional” includes anyone who is “advanced” in a
sport, not just those who have previously received compensation for competing in that sport.
378.

As yet another example, the Ban exempts “martial arts” yet provides no guidance

as to what “martial arts” is. The Ban states that “martial arts shall include” matches or
exhibitions sanctioned by the exempt organizations but is silent as to what else it includes, and
the Athletic Commission, lacking any guidance, has picked and chosen at will what events to
allow and what events to prohibit. The Ban would seem to allow the Commission to establish a
procedure to add exempt organizations to the list, but the Commission repeatedly has told
applicants it lacks such authority. The Commission has allowed martial arts to take place—
including those that mix forms of martial arts—so long as those events are sanctioned by an
exempt organization. But the primary if not sole organization it has allowed to do such
sanctioning is at best a successor to the organization listed in the Ban. The World Karate
Association is listed in the Ban; the World Kickboxing Association is the current sanctioning
body. This has occurred with full knowledge of the Athletic Commission and is an exercise of
its standardless discretion.
379.

The Ban provides for criminal and civil penalties against any individual who

“knowingly advances or profits from a combative sport activity.” N.Y. Unconsol. Laws § 8905a(3)(a) & (d). The phrase “advances or profits” sweeps so broadly that it potentially embraces a
wide range of conduct that takes place daily in New York State.
380.

The Professional Combative Sport Ban is written with such breadth and lack of

clarity that ordinary New Yorkers are unable to determine what conduct it prohibits. State
officials charged with enforcing the Ban appear no better able to discern its meaning. As
reflected in a fifteen-year pattern of confused and arbitrary enforcement—described in detail
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above—the Ban imbues State officials with standardless discretion to pick and choose which
activities are permitted or prohibited in New York State.
381.

The Professional Combative Sport Ban is thus unconstitutionally vague on its

382.

The Ban is also unconstitutionally vague as applied to:

face.



Professional MMA events sanctioned by “exempt” organizations. Plaintiff Zuffa,
LLC would promote a Professional Unified Rules MMA bout—sanctioned by the
World Kickboxing Association (WKA) or another of the exempt organizations—
were it not for the threat of criminal liability.



Amateur mixed martial arts events in New York State. The Athletic Commission
has repeatedly changed its position on whether amateur mixed martial arts is a
prohibited combative sport. Plaintiffs Don Lilly and Shannon Miller are unable to
determine whether amateur mixed martial arts is permitted, and if so, whether the
Athletic Commission has any jurisdiction over amateur mixed martial arts events.



Mixed martial arts instruction and demonstration. Plaintiffs Steve Kardian and
Erik Owings, both mixed martial arts instructors, are unable to determine whether,
by demonstrating mixed martial arts techniques to their students, they are
engaging in a combative sport in violation of the Ban.



Professional MMA events on Indian reservations in the State. While the Attorney
General issued an informal opinion that “professional” mixed martial arts events
on sovereign Indian lands in the State are illegal and the Ban is enforceable on
those lands, Professional MMA promotions nevertheless have produced events on
Indian reservations for years. Were the Ban clear as to whether Professional
MMA bouts on Indian reservations located in the State are legal, Plaintiffs Jones,
Carano, Edgar, Hamill, and Stann would compete in such bouts in venues on
those lands. Similarly, Plaintiff Zuffa would produce Professional MMA events
on a New York Indian reservation but for the Ban’s lack of clarity on this point.

383.
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The phrase “advances and promotes” is impermissibly vague as applied to:



Bar owners who hold UFC fight nights and other mixed martial arts-related
events. Plaintiff and bar owner Matt Hamill is unable to determine whether his
conduct would qualify as “advancing” or “promoting” combative sport activity in
violation of the Ban.



Websites that promote or cover mixed martial arts events. Plaintiff Danielle
Hobeika would like to establish a New York-based, mixed martial arts-themed
website but has refrained from doing so for fear of criminal liability under the
Ban. Plaintiffs Beth Hurrle and Donna Hurrle currently operate a mixed martial
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arts-themed website, Gals Guide to MMA, and are concerned they may be subject
to criminal liability for “advancing” or “promoting” a combative sport.


384.

Mixed martial arts instructors and gym owners. Plaintiff Steve Kardian fears he
may be subject to criminal liability for training professional and amateur fighters
in mixed martial arts techniques. Plaintiff Erik Owings is concerned that by
training Professional MMA athletes and operating a mixed martial arts gym he
may be “advancing” or “promoting” a combative sport in violation of the Ban.
The Ban is thus unconstitutionally vague.

FOURTH CAUSE OF ACTION
THE LIVE PROFESSIONAL COMBATIVE SPORTS BAN VIOLATES PLAINTIFFS’
RIGHTS TO EQUAL PROTECTION OF THE LAWS
(Fourteenth Amendment to the Constitution of the United States)
385.

Plaintiffs repeat and reallege each and every allegation contained in paragraphs 1

through 384 as if fully set forth herein.
386.

At all times relevant herein, Defendant has acted, and is acting, under color of

state law.
387.

Plaintiffs plead this Cause of Action against the background of the profound

vagueness and lack of clarity of the Ban (see Third Cause of Action), as well as the rapidly
shifting factual situation in New York occurring at least in part because of positions taken by
Defendant in response to the Original Complaint. As alleged in the Third Cause of Action, it is
impossible to know what many of the key terms in the Ban mean, including who is a
“professional” and who is not, or when a “match” is “professional” or not, let alone what is a
“combative sport” and whether Professional MMA can or cannot take place today before a live
audience in New York if it is sanctioned by one of the Ban’s exempt organizations. Thus,
Plaintiffs reserve the right, consistent with Fed. R. Civ. P. 15, to seek leave to amend or
supplement their complaint to conform to the changing facts and determinations of what the
vague terms may actually mean.
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But for the Professional Combative Sport Ban, Plaintiff fighters would fight in

New York, Plaintiff UFC would promote Professional Unified Rules MMA events in New York,
Plaintiff fans would come watch Professional MMA events in New York, and Plaintiffs in media
would cover and/or work on media of Professional Unified Rules MMA fights in New York.
389.

Throughout the history of the Ban, regulators in New York have at times treated

amateur mixed martial arts as unlawful and prohibited it. At the moment, the Attorney General
and the Athletic Commission appear to have deemed amateur mixed martial arts lawful. But, to
the extent it is deemed or determined to be unlawful, Plaintiffs allege that they would promote,
participate in, and advance or profit from amateur MMA, but for the Ban.
390.

The Fourteenth Amendment to the Constitution of the United States provides that

“no state shall deny to any person . . . the equal protection of the laws.” U.S. Const. amend. XIV
(the “Equal Protection Clause”). This provision has been held to protect individuals and
corporate entities alike.
391.

The essential mandate of the Equal Protection Clause is that “likes” shall be

treated alike. Although as a general matter courts are deferential to legislative judgments in the
economic sphere, still those judgments must be rational and based in actual facts.
392.

As detailed above, the Ban was enacted because of mixed martial arts’ supposed

message of violence.
393.

It is completely irrational under the Equal Protection Clause to target mixed

martial arts because of its perceived message. Even assuming the message of mixed martial arts
is solely one of violence, which it is not, and even assuming that banning it because of this
message is lawful under the First Amendment, which it is not, still there are numerous other
activities neither regulated by nor banned by New York that send blatant messages of violence.
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During the Senate debate over the Live Professional Combative Sport Ban, the

bill’s sponsor was explicitly asked about professional wrestling, which operates without rules.
Senator Goodman responded that “[t]he whole thing is obviously a sham for entertainment
purposes and what seems to be happening is not happening at all. It’s an illusion, a chimera.”158
But not everyone watching professional wrestling—particularly the children on whom the
opponents of mixed martial arts focus so heavily—know it is “a sham for entertainment
purposes.” Nor is it clear why that matters: viewers who watch professional wrestling see
violence that exceeds that of MMA, while lacking much of the restraint and skillful competition
of MMA. Professional wrestling both appears to be more violent, and is in fact more dangerous,
than MMA. According to Professor Cheever, even though professional wrestling is
“entertainment,” its message of brutality is targeted and marketed to children, who,
developmentally, do not understand the differences between real violence and fake violence.
395.

Numerous other activities and materials in New York State are drenched in

messages of violence—from first-person shooter video games, to violent movies and lyrics in
pop music, to graphic network news—yet the New York legislature singled out mixed martial
arts as the one activity sending an impermissible message while actively promoting others.
396.

Indeed, it now appears from recent positions taken by the Attorney General that

live amateur mixed martial arts is lawful in New York and that “combative sport” sanctioned by
one of the exempt organizations—including, apparently, mixed martial arts—also can occur live
in New York. In light of those positions, it is impossible to see how the Defendant can maintain
tenably that the “message” of mixed martial arts justifies any Ban. If some mixed martial arts
can occur live in New York, then it is impossible to see how identical activities—whether
158

Id. at 818:8-11.
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performed by amateurs or by professionals sanctioned by an exempt organization—can send a
different and impermissible message.
397.

There is a constitutional right to express the message of mixed martial arts, and,

therefore, even under the Equal Protection Clause, the decision to ban live mixed martial arts
because of its message is subject to strict scrutiny review.
398.

Even if strict scrutiny did not apply to the message of mixed martial arts,

however, banning the sport because of its message violates the Equal Protection Clause in that it
discriminates for no rational reason.
399.

To the extent the rationale for the Ban is participant safety, the Ban also

discriminates irrationally against MMA, in that the State promotes, supports, tolerates—and in
many cases fails even to regulate—many sports and activities that are far more dangerous than
MMA.
400.

As discussed above, at the time the Professional Combative Sport Ban was

enacted, mixed martial arts was unregulated and in its infancy. Even so, the legislative history is
virtually devoid of information regarding the safety of mixed martial arts relative to other
activities that are perfectly legal in New York, some of them sporting events and some of them
not.
401.

More important, the testimony of medical professionals before the State

legislature indicated that boxing was more dangerous than mixed martial arts. Yet, the New
York legislature specifically exempted boxing from the Ban, speakers in the Legislature glorified
boxing and praised it as an exemplar, and since that time New York has actively promoted its
boxing industry. The hearing at which these medical professionals testified was the sole
evidence-gathering event of the legislature’s consideration of the Ban.
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The Ban on its face explicitly exempts a variety of martial arts, including judo, tae

kwon do, karate, and kenpo, sanctioned by a few select organizations. There is no basis
whatsoever in the legislative history for discriminating among these sports and MMA, and the
medical evidence supports no such discrimination. Indeed, MMA essentially is a combination of
martial arts, all of which appear to be allowed. Individually, they are all legal; together, they (are
possibly) banned. There is no indication in the legislative record why events sanctioned by the
exempt organizations are lawful and unregulated, or how those exempt organizations were
chosen in favor of all others. And contrary to any evidence that the State was intending to
regulate these “martial arts” in the future in any way, in passing the Ban, the State gave explicit
approval to the continuation of events sanctioned by those exempt organizations.
403.

Since the time of the Ban’s enactment, and certainly now, there has been ample

medical and scientific evidence that other activities and sporting events, such as boxing, football,
ice hockey, downhill skiing, equestrian activities and sports, rodeos, and walking on a tightrope
over Niagara Falls, are equally or more dangerous than MMA.
404.

Any claim that mixed martial arts is so dangerous that it requires banning, rather

than regulating, is belied by what the Ban permits. Even with the Ban in place, the practice of
mixed martial arts is widespread in New York. Countless gyms offer mixed martial arts training,
to individuals from the very young to the adult. Undoubtedly, mixed martial arts matches occur
every day in the State. Yet, apparently none of this is illegal. If mixed martial arts is so
dangerous, then certainly the Ban would have been drafted so as to plainly prohibit all mixed
martial arts activities.
405.

Moreover, the Attorney General has taken the position that amateur mixed martial

arts matches are entirely legal and unregulated under the Ban, and that now seems to be the
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Athletic Commission’s position as well. It is irrational that amateur mixed martial arts is wholly
lawful and unsanctioned, yet highly regulated Professional Unified Rules MMA is unlawful. It
is a fact that much of the amateur mixed martial arts that occurs in this State is dangerous to
participants. Some amateur promoters, such as Plaintiffs Don Lilly and Shannon Miller, labor
hard to make sure their events are safe. In this they get no help from the Athletic Commission.
Yet it cannot be gainsaid that much unsafe amateur mixed martial arts occurs in this State, with
the full knowledge of the Athletic Commission. The Athletic Commission knows this is the
case, which is why the Commission has banned amateur mixed martial arts in the past, or sought
the help—never provided it seems—from the District Attorney of Manhattan and the Attorney
General’s office to deal with this unsafe mixed martial arts. The fact that there is unsafe amateur
mixed martial arts in New York has been the subject of widespread media attention and attention
by national regulators.
406.

Further, the Attorney General has now taken the position that professional

combative sport is lawful in New York—including, apparently, Professional MMA—so long as
it occurs under the sanction of one of the exempt organizations in the Ban. The WKA sanctions
numerous professional and amateur combative sport events in New York, including events
involving “mixed” martial arts. Whatever the safety precautions of the WKA, which for all
Plaintiffs know are admirable, it cannot possibly be rational that New York bans state-sanctioned
and state-regulated mixed martial arts under the Unified Rules but allows combative sport
activities—including, apparently, Professional MMA—to occur under the sanction of a private,
out-of-state organization.
407.

MMA is as safe as, or safer than, a variety of other sporting events and inherently

dangerous activities that are not only permissible in New York, but in many cases actively
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promoted by the State of New York. For example, from the time the Ban was enacted until the
present, New York has promoted if not downright glorified its vibrant boxing industry. As
alleged above, however, MMA is by its nature and in reality safer than boxing. Similarly, MMA
is safer than walking over Niagara Falls on a tightrope, jousting in full metal armor, riding bulls,
and many other activities New York certainly allows and often actively promotes. Most of these
activities and events are not only allowed in New York, and often promoted by New York, they
are not even regulated. Yet MMA is singled out and treated differently than boxing, as well as
the many other sports, events, and activities described above.
408.

It is simply irrational to target only MMA—which is regulated throughout the

United States—on safety grounds and yet promote, turn a regulatory deaf ear to, or tolerate
MMA’s component martial arts, as well as many other sporting events and other activities far
more dangerous than MMA.
409.

The Live Professional Combative Sport Ban violates the Equal Protection Clause

in that it discriminates for no rational reason.
FIFTH CAUSE OF ACTION
THE LIVE PROFESSIONAL COMBATIVE SPORTS BAN IS
UNCONSTITUTIONALLY IRRATIONAL
(Due Process Clause of the Constitution of the United States)
410.

Plaintiffs repeat and reallege each and every allegation contained in paragraphs 1

through 409 as if fully set forth herein.
411.

At all times relevant herein, Defendant has acted, and is acting, under color of

state law.
412.

Plaintiffs plead this Cause of Action against the background of the profound

vagueness and lack of clarity of the Ban (see Third Cause of Action), as well as the rapidly
shifting factual situation in New York occurring at least in part because of positions taken by
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Defendant in response to the Original Complaint. As alleged in the Third Cause of Action, it is
impossible to know what many of the key terms in the Ban mean, including who is a
“professional” and who is not, or when a “match” is “professional” or not, let alone what is a
“combative sport” and whether Professional MMA can or cannot take place today before a live
audience in New York if it is sanctioned by one of the Ban’s exempt organizations. Thus,
Plaintiffs reserve the right, consistent with Fed. R. Civ. P. 15, to seek leave to amend or
supplement their complaint to conform to the changing facts and determinations of what the
vague terms may actually mean.
413.

The Due Process Clause of the Constitution of the United States prohibits the

government from intruding on liberty without rational reason. Government actions that are
irrational or arbitrary are forbidden.
414.

These requirements are especially important when government action deprives

one of his or her liberty to engage in a chosen occupation altogether, rather than merely
regulating that occupation.
415.

New York’s Professional Combative Sport Ban infringes on constitutional

liberties: the liberty to participate in activities one would like, to earn a living doing so, to
display those activities in public, and to be seen doing so, and to watch live what one chooses to
watch. But for the Professional Combative Sport Ban, Plaintiffs would—as they allege above—
engage in a range of mixed martial arts activities in New York, from promoting to fighting to
attending and watching to covering on blogs or working on film for the media.
416.

As detailed above, the Ban was enacted because of the supposed message of

violence of mixed martial arts.
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It was, and is, completely irrational under the Due Process Clause to ban mixed

martial arts because of its perceived message. Even assuming the message of mixed martial arts
is solely one of violence, which it is not, and even assuming that banning it because of this
message is lawful under the First Amendment, which it is not, still there are so many other
activities neither regulated by nor banned by New York, and often promoted by it, that send
blatant messages of violence, that banning mixed martial arts for this reason is irrational.
418.

The perceived message of mixed martial arts cannot justify the Ban. Violent

messages permeate countless aspects of life in New York—from the nightly news on TV, to
violent movies in theaters, to violent song lyrics on the radio—and yet mixed martial arts is
singled out by the State legislature for prohibition.
419.

The impact that watching mixed martial arts events may have on children also

does not justify the Ban, as the Supreme Court made clear in Brown v. Entertainment Merchants
Association, __U.S.__ , 131 S. Ct. 2729 (2011). This is not only because “speech within the
rights of adults to hear may not be silenced completely in an attempt to shield children from it,”
Ashcroft v. Free Speech Coalition, 535 U.S. 234, 252 (2002), but also because, were this its only
concern, the State could easily bar children from attending live mixed martial arts events (as it
currently does for boxing and wrestling matches). See N.Y. Unconsol. Law § 21. Moreover,
under the Ban, children can watch mixed martial arts on network and PPV television, learn
mixed martial arts techniques at a local gym, and play with mixed martial arts toys. The Ban,
therefore, does not shield children from exposure to mixed martial arts, and to pick only the live
performance of mixed martial arts and ban it because of its message makes no sense. In
addition, given recent pronouncements by the Attorney General, children are apparently able to
view live amateur mixed martial arts as well as a variety of live combative sport activities—
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including, it seems, Professional MMA—so long as those events are sanctioned by an entity
other than New York State. This is irrational.
420.

The New York State legislature claimed to be regulating mixed martial arts in part

for reasons of safety, but this argument is flatly belied by what is permitted under the Ban.
Mixed martial arts is not illegal in New York. Thousands of people throughout New York have
engaged in mixed martial arts for years, training, sparring, and fighting. The Attorney General
says amateur mixed martial arts is outside the scope of the Athletic Commission’s authority and
wholly lawful. The Attorney General says that combative sport activity—including, apparently,
mixed martial arts—can occur in New York under the auspices of the exempt organizations. But
if safety is the issue, it is irrational to ban mixed martial arts sanctioned by the New York
Athletic Commission and operating under the Unified MMA Rules, and allow it to occur either
unregulated in its entirety, or under the eye of private out-of-state sanctioning organizations.
421.

Moreover, countless New York businesses and individuals are possibly in

violation of the Ban by virtue of the “advances” and “profits from” provisions. These business
owners and individuals run gyms that offer mixed martial arts training, train amateurs and
professionals, sell tickets, sell advertising, advertise, film, broadcast, write about Professional
MMA, sell mixed martial arts regalia, promote and advertise amateur mixed martial arts events,
engage in combative sport, including mixed martial arts, under the sanction of private
sanctioning bodies, and engage in numerous other activities that may be said to advance or cause
them to profit from “combative sport activity.” Yet, it is simply irrational to believe all of these
activities are so threatening as to require criminal sanction when numerous other New York
businesses—for example, those that sell weapons or sell violent videos to youth—are entirely
lawful.
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Given the current state of affairs, fighter safety would be enhanced by New

York’s regulation of mixed martial arts—both amateur and professional, as is the case with
boxing—under the auspices of the Athletic Commission, utilizing something akin to the Unified
MMA Rules. Pronouncements about dangers inherent and unavoidable in mixed martial arts
were not true at the time the Ban was enacted and since have been continually proved not to be
true. There are countless MMA matches each year. And yet, the injury statistics are entirely in
line with, or more favorable than, numerous activities tolerated in New York, including sports
that are regulated and other activities that are permitted without regulation, many of which are
actively promoted by the State of New York.
423.

Thus, New York’s Professional Combative Sport Ban is arbitrary and irrational

and violates the right to constitutional liberty.
SIXTH CAUSE OF ACTION
THE LIVE PROFESSIONAL COMBATIVE SPORTS BAN UNCONSTITUTIONALLY
RESTRICTS INTERSTATE COMMERCE
(Commerce Clause of the Constitution of the United States)
424.

Plaintiffs repeat and reallege each and every allegation contained in paragraphs 1

through 423 as if fully set forth herein.
425.

At all times relevant herein, Defendant has acted, and is acting, under color of

state law.
426.

Plaintiffs plead this Cause of Action against the background of the profound

vagueness and lack of clarity of the Ban (see Third Cause of Action), as well as the rapidly
shifting factual situation in New York occurring at least in part because of positions taken by
Defendant in response to the Original Complaint. As alleged in the Third Cause of Action, it is
impossible to know what many of the key terms in the Ban mean, including who is a
“professional” and who is not, or when a “match” is “professional” or not, let alone what is a
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“combative sport” and whether Professional MMA can or cannot take place today before a live
audience in New York if it is sanctioned by one of the Ban’s exempt organizations. Thus,
Plaintiffs reserve the right, consistent with Fed. R. Civ. P. 15, to seek leave to amend or
supplement their complaint to conform to the changing facts and determinations of what the
vague terms may actually mean.
427.

The Commerce Clause of the Constitution of the United States grants Congress

the power “[]t]o regulate Commerce . . . among the several States.” U.S. Const. art. I, § 8, cl. 3.
This clause has long been understood to create a “dormant” or “negative” authority for courts to
strike down certain laws that interfere with interstate commerce. The Professional Combative
Sport Ban runs afoul of the dormant Commerce Clause in at least three ways.
428.

First, the Professional Combative Sport Ban discriminates against interstate

commerce. By banning Professional MMA, but not amateur mixed martial arts, the Ban can be
read to permit local businesses to train fighters and foster mixed martial arts participation, while
prohibiting national businesses from promoting and staging professional events. New York has a
thriving mixed martial arts industry. Numerous gyms throughout the state offer mixed martial
arts training to countless amateurs. Many non-sanctioned martial arts competitions and
exhibitions are regularly held in New York. The Javits Center hosts the MMA World Expo
every year, which involves all aspects of mixed martial arts, from business seminars to training
to panel discussions on the future of mixed martial arts. Since the Attorney General’s response
to the Original Complaint in this case, amateur mixed martial arts events are openly occurring in
New York. Yet, New York continues to bar out-of-state-produced MMA events, such as those
produced by Plaintiff UFC.

ny-1059083

155

Case 1:11-cv-08215-KMW Document 34

429.

Filed 09/24/12 Page 156 of 178

Second, the Ban’s broad language prevents the numerous interstate products and

services required for a live Professional MMA event from entering New York’s borders. Yet,
while barring this commerce from New York, the State achieves absolutely no local benefits—
not even its stated goal of banning the perceived violent message of mixed martial arts. Mixed
martial arts is broadcast regularly throughout New York on television and is readily available to
children and adults alike. Children and adults train at mixed martial arts gyms, and stores in the
State sell mixed martial arts toys. Furthermore, if limiting children’s exposure to mixed martial
arts were the motivation of the Ban, New York could simply set an age limit for attendance at
live events. The Professional Combative Sport Ban likewise does not improve fighter safety. As
indicated above, countless New Yorkers participate in mixed martial arts, including mixed
martial arts classes and instruction, sparring, and fighting, with no state regulation whatsoever.
Indeed, if the Ban has had any effect, it is fostering more dangerous underground mixed martial
arts bouts. The only fighters whose performance is banned are the well-trained, medically
supervised professional fighters. If the State was interested in safety, it would have regulated
mixed martial arts, not instituted a ban.
430.

Finally, the Live Professional Combative Sport Ban exerts, or could exert, an

extraterritorial effect on interstate commerce because of the vagueness of the statute and its
uncertain enforcement. Professional MMA events regularly occur outside the State of New
York, and many New Yorkers attend those events annually. Yet, because of the Ban’s broad
prohibition of the “advancing” of “combative sport activity,” it is understandable that advertisers
and merchandisers might limit their exposure in the New York market. This, in turn, may affect
advertising and merchandising that occurs in neighboring states where Professional MMA is
entirely legal.
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SEVENTH CAUSE OF ACTION
THE 2001 LIQUOR LAW IS UNCONSTITUTIONAL
AS APPLIED TO PLAINTIFFS
(First Amendment to the Constitution of the United States)
431.

Plaintiffs repeat and reallege each and every allegation contained in paragraphs 1

through 430 as if fully set forth herein.
432.

At all times relevant herein, Defendant has acted, and is acting, under color of

state law.
433.

Plaintiffs plead this Cause of Action against the background of the profound

vagueness and lack of clarity of the Ban (see Third Cause of Action), as well as the rapidly
shifting factual situation in New York occurring at least in part because of positions taken by
Defendant in response to the Original Complaint. As alleged in the Third Cause of Action, it is
impossible to know what many of the key terms in the Ban mean, including who is a
“professional” and who is not, or when a “match” is “professional” or not, let alone what is a
“combative sport” and whether Professional MMA can or cannot take place today before a live
audience in New York if it is sanctioned by one of the Ban’s exempt organizations. Thus,
Plaintiffs reserve the right, consistent with Fed. R. Civ. P. 15, to seek leave to amend or
supplement their complaint to conform to the changing facts and determinations of what the
vague terms may actually mean.
434.

The 2001 Liquor Law bans alcohol-serving venues from hosting events at which

contestants “deliver . . . kicks, punches or blows to the body of an opponent or opponents,
whether or not the event consists of a professional match or exhibition, and whether or not the
event or any such act, or both, is done for compensation.” N.Y. Alco. Bev. Cont. Law § 106(6c)(a). The law thus also bans—and specifically references—combat sports such as mixed martial
arts. Id. § 106(6-c)(b) (“The prohibition contained in paragraph (a) . . . however, shall not be
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applied to any professional match or exhibition which consists of boxing, sparring, wrestling, or
martial arts and which is excepted from the definition of the term ‘combative sport’ contained in
[the Ban]”). Further, while the Live Professional Combative Sport Ban appears to apply only to
“professional” “combative sport” (whatever that means), the 2001 Liquor Law applies to both
“professional” and non-“professional” combative sport, as well as both compensated and
uncompensated combative sport.
435.

Based on the legislative history, the 2001 Liquor Law was aimed at preventing

intoxicated customers of bars from fighting—something very different from live MMA. The
broad scope of the 2001 Liquor Law, however, effectively prohibits venues throughout
New York from hosting sanctioned, regulated, safe performances of live MMA, while it
explicitly excludes from its scope boxing, sparring, wrestling, martial arts, and anything else
excluded from the definition of “combative sport” in the Ban.
436.

Although Plaintiffs take no issue with the intent of the 2001 Liquor Law, the

statute sweeps too broadly by prohibiting live MMA in any arena that serves alcohol. For this
reason, the 2001 Liquor Law is challenged solely as applied to live MMA.
437.

Just as the Ban violates the First Amendment by restricting the expressive conduct

of live mixed martial arts, so too does the 2001 Liquor Law as applied to the Plaintiffs, through
its restriction of the performance of live MMA in virtually all venues in New York that serve
alcohol. Such a restriction prohibits the fighter Plaintiffs from participating in bouts in front of
live audiences and expressing their message to spectators in New York, and it prohibits MMA
promoters, such as Plaintiff Zuffa, from promoting live events in New York.
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For the reasons stated above regarding the Ban, the 2001 Liquor Law, as applied

to live MMA, is unconstitutional and violates Plaintiffs’ First Amendment rights and their
Fourteenth Amendment rights to the equal protection of the laws.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs respectfully request that the following relief be awarded:
(a)

A declaration that the Professional Combative Sport Ban, as applied to Plaintiffs,

violates the First Amendment to the Constitution of the United States;
(b)

A declaration that the Professional Combative Sport Ban violates the First

Amendment to the Constitution of the United States because it is overbroad and facially invalid;
(c)

A declaration that the Professional Combative Sport Ban violates the Due Process

Clause of the Constitution of the United States because it is unconstitutionally vague as applied
to Plaintiffs and on its face;
(d)

A declaration that the Professional Combative Sport Ban violates the Equal

Protection Clause of the Fourteenth Amendment to the Constitution of the United States;
(c)

A declaration that the Professional Combative Sport Ban violates the Due Process

Clause of the Constitution of the United States because it is unconstitutionally irrational;
(e)

A declaration that the Professional Combative Sport Ban violates the Commerce

Clause of the Constitution of the United States;
(f)

A declaration that the 2001 Liquor Law as applied to Plaintiffs’ live performance

of MMA violates the First Amendment to the Constitution of the United States;
(g)

An injunction preventing Defendant or any other officer, department, or entity of

the State of New York from enforcing the Live Professional Combative Sport Ban or the 2001
Liquor Law against Plaintiffs’ live MMA events;
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